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ABSTRACT

Statement of the problem: society and criminal
system, in pursuit of the goals they seek to
fulfill by indicting criminals and punishing
them, sometimes encounter people who do
not have a normal mental state in any of the
situations of being in the society or in the
different stages of committing a crime until the
end of the punishment, and this issue makes
challenges for the realization of these goals
possible. In the current situation, apart from
the medical and psychiatric guidelines, there
are no comprehensive regulations that include
a mechanism for identifying, introducing,
guiding, treating people with mental disorders
and protecting their rights against the
guardians and duties they have towards them,
and on the other hand, determining the status
of judicial authorities in dealing with them, or
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they do not have the necessary comprehensiveness. Consideration of the
provisions of the new bill as far as it is related to the patients and their
rights in the criminal process has been considered in writing this article.
Research method: The present article is taken from the library research
method in its first speech and from the analytical-descriptive method in
the other speeches.

Research findings: The new bill, while innovating in some of its
regulations, has tried to fix the existing deficiencies, but it faces
challenges in terms of the efficiency and the possibility of applying those
regulations.

Keywords: Mental Disorder, Criminal Proceedings, Individual Rights,
Social Defense, Dangerousness.

[Funding: The author(s) received no financial support (funding, grants, and sponsorship)
for the research, authorship, and/or publication of this article.

[Author Contributions:

Fereydoon Jafari: Validation, Formal analysis, Data Curation, Supervision, Project
administration.

Soheil Saheb Bayati: Conceptualization, Methodology, Investigation, Resources, Writing
- Original Draft, Writing - Review & Editing, Visualization.

Competing interests: The authors declare that they have no competing interests.

Citation:
afari, Fereydoon, Soheil, Saheb Bayati “Legislator's Criminal Thought Regarding Patients With Mental
isorders on the New Bill of the Protection of the Rights of People With Mental Disorders” Journal of
Criminal Law and Criminology. 11, no. 22 (March 5, 2024): 223-252.

224



225

Journal of Criminal Law and Criminology: V 11, No. 22, Autumn-Winter 2024

Extended Abstract]

When it comes to the position of people with mental disorders in law and
specifically, criminal law. Attention is often paid to the crimes committed
by this group of people. If their role in increasing the crime rate is much
lower than other criminals. Since the criminal justice system was created
to protect the rights of the accused and the convicted, It is expected that
it will prefer his protective role to his vindictive role for defendants
and convicts with mental disorders and consider special and differential
protection provisions for them due to their mental disability.

According to the special situation of people with mental disorders,
expanding the achievements of human rights and in order to eliminate
the discrimination caused by their differences from other, their support
has been emphasized by international legal institutions, including the
resolutions of the United Nations, which paves the way for legislators in
establishing regulations.

Also, this support is based on the principles and thoughts of the
thinkers of criminal law, including the principle of freedom, the principle
of responsibility and social responsibility, which in terms of the special
situation of these patients, deprive them of criminal responsibility or
at least do not consider them deserving of punishment like ordinary
people And in addition, in order to provide social defense and maintain
individual rights and freedoms, they consider the necessary security and
protection measures for them.

In order to eliminate the shortcomings and ambiguities of the existing
regulations, the Iranian legislator has formulated a comprehensive bill
to protect the rights of people with mental disorders, which has brought
some innovations with it.

In this bill, the legislator has tried to redefine the concept of mental
disorder and provide criteria for identifying people with mental disorders,
and has entrusted the preparation of a list of its examples to the hands of
subsequent regulations.

Although this definition has presented new indicators, but in terms of
its impact on the criminal responsibility of people with mental disorders,
the legislator's bipolar position in denying or not denying criminal
responsibility is stable.

The new way of confronting the legislator with people suffering
from mental disorders can be imagined in various assumptions; In the
assumption of not committing a crime and the need to provide social
defense, the new bill has entered into this situation and has taken
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measures to control and treat them.

However, in spite of this, Article 150 of the Islamic Penal Code, which
considers the presence of a dangerous situation that disrupts public order
and security, is necessary for the hospitalization of a person, making it
difficult to apply the provisions of the bill in this situation. Regarding the
presence of a mentally disordered perpetrator in the criminal proceedings,
the new bill, although in a limited form, has references that show the
attention and support of the legislator in this category.

In this regard, he pointed out the need to obtain the opinion of forensic
psychiatrists and experts and expressed his criteria in preparing this
theory.

These criteria are divided into eight separate clauses of a person
suffering from a mental disorder, the severity of the disorder, the
relationship between the disorder and the crime committed, the person's
ability to be tried, the determination of the punishment appropriate to
the condition of the affected person, the possibility of trying the person
after improving his mental condition, provision of appropriate security
or treatment measures for the individual in case of release or execution
of the punishment or the necessity of compulsory hospitalization.

The necessity and usefulness of each of the mentioned criteria can
be examined, but regardless of whether those criteria have their desired
effectiveness or not, it is possible to apply them to people, defendants or
convicts with mental disorders.

The legislator's multiple approach to crimes and punishments makes
the full and useful application of the criminal provisions of the bill face
many obstacles and practically minimizes its effectiveness. to the point
where it can be claimed that the current approach of the laws The current
approach of the laws is practically in the opposite direction to the basics
and principles of supporting people with mental disorders and In terms
of not foreseeing and amending the existing regulations, the new bill has
only expressed and repeated the repetitions of the previous laws with a
new expression in most of the provisions with a criminal aspect.

It seems that the shortcomings in the new bill and the impossibility of
applying its provisions to all crimes and legal punishments have distorted
its comprehensiveness and left the legislator's many years of work in
developing a comprehensive bill incomplete.
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