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ABSTRACT

With the legislator's deviation from the
approach of pure obedience of the dadyar
as one of the investigation authorities to the
prosecutor in the drafting of Article 92 of the
Criminal Procedure Law, an important step
was taken towards the independence of this
authority in the criminal investigation process.
The new legislative approach promises to
adoptaunified judicial policy in order to accept
the investigative dadyar as a judicial authority
and respect his independence. However, the
lack of full-fledged entry into this field has not
only caused some of the approaches and views
that disrupt the independence of the dadyar to
remain unsolved as in the past, but also gives
every official the opportunity and courage to
abuse the powers and legal loopholes. Anan
has taken the initiative and with different

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work is properly cited. To view a capy of this licence, visit hitpss

reativecommons.org, n BY NC

licenses/by-nc/4.0,




Challenges Facing Dadyar's Independence ...

interpretations, to strike a blow on the independence of this research
authority in judicial and other matters. Therefore, what has been analyzed
and targeted in the upcoming research is the analysis of the challenges
faced by Dadyar's independence in preliminary research. This qualitative
research, along with in-depth interviews with some officials of Iran's
criminal justice system, revealed the most important legal challenges
(ineffective intervention of the prosecuting authority, the dominance of
guardianship and lack of trust in the investigating dadyar, ambiguity and
overlap in the dadyar's duties and the insular performance of this official,
inflation referral cases and their extradition) and extra-legal (unregulated
statism, pressure of power and wealth centers, structural and judicial
requirements and expectations, lack of judicial branches) and suggests
appropriate solutions to those involved in the judicial system.

Keywords: Judicial Relationship Between Dadyar and Prosecutor,
Judicial Independence, Investigative Dadyar, Challenges, Solutions.
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Extended Abstract]

Iran's criminal justice system has organizations and activists in the pre-
trial phase that are responsible for criminal investigation of cases. The
structure and method of preliminary investigation is based on a series of
rules and regulations that arise from the principles of fair proceedings.

One of the most important principles of fair proceedings related to the
preliminary investigation stage, which has been less discussed so far, is
the principle of judicial independence.

Atthis stage, many judicial authorities are involved in the investigation,
one of them is the public prosecutor.

Respecting the independence of the investigating prosecutor in
structural, administrative, judicial and personal dimensions as a judicial
authority and avoiding unilateralism and interference in the independence
of this authority is a requirement for fair preliminary investigations and
an unavoidable necessity.

The Criminal Procedure Law of 2012 has tried to take effective steps
to protect the investigating prosecutor and his judicial independence by
identifying the criteria of fair proceedings.

From the point of view of the legislator, according to Article 92 of the
Criminal Procedure Law, contrary to what was addressed in paragraph "G"
of Article 3 of the Law on the Amendment of the Law on the Formation
of Public Courts and the Revolution approved in 1381, the opinion of
the prosecutor and his substitute officials regarding the decisions of the
prosecutor, not only It has been limited to the final order and provision
order leading to the arrest of the accused, which is not a condition for
this official to follow the opinion of the prosecutor, and with reference
to the provisions of Article 269 of this law, he believes that the dispute
between the assistant prosecutor and the prosecutor should be resolved
by the competent court.

However, the new legislative approach has not taken into account all
the aspects of this relationship and has pushed the public prosecutor to
the sidelines by referring maximally to the investigator as the person in
charge of the investigation, which is the beginning of adopting a tasteful
approach and exercising the supervision and control of this authority in
the procedure. It has become judicial.

Undoubtedly, this reference refers to the provision of the investigator
in the general legal texts as a preliminary investigation authority and does
notnegate the independence of the prosecutor in the investigation, because
independence in investigative and judicial matters is an unquestionable
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principle that governs preliminary investigations regardless of the type
of title and position of the official. It is judicial.

Dadyar's independence in criminal investigations is facing serious
challenges because it is surrounded by legal damages on the one hand and
extra-legal challenges on the other. The most important legal challenges;
Unreasonable and ineffective intervention of the prosecuting authority,
dominance of the guardianship of judicial authorities, lack of belief in the
independence of the prosecutor, ambiguity and overlap in the range of
duties and powers, lack of specific criteria in referring cases and inflation
of referred cases, different duties and insular performance and the return
of the matter referred to Research assistant.

These challenges have provided the ground for extra-legal challenges
including unruly statism, pressure from power and wealth centers,
structural and judicial requirements and expectations, and a lack of
judicial branches.

Solving the existing challenges, before any judicial strategy, requires
structural and legislative reform, therefore it is suggested that Article
88 of the Criminal Procedure Law be amended and removed from
this position in terms of its application and inclusion to investigative
prosecutors. Article 92 of this law should be amended as follows:
"Preliminary investigations of all crimes are the responsibility of the
investigator." Except for the crimes under Article (302) of this law, if
there is no investigator, the prosecutor has all the duties and powers that
are assigned to the investigator. In this case, the prosecutor can refer the
preliminary investigation to the assistant prosecutor.

If the investigation is referred to the assistant prosecutor, the rules
governing the relationship between the assistant prosecutor and the
prosecutor are subject to the regulations governing the preliminary
investigation between the investigator and the prosecutor. Until the
legislative initiatives, it is possible to increase the quality of Dadyar's
independence in research by directing the judicial procedure towards the
maximum use of existing legal capacities. In this regard; Non-effective
intervention of the prosecutor and his substitute authorities, respect for the
structural, judicial and administrative independence of the investigative
prosecutor by all judicial authorities, even the prosecutor himself and
trust in this authority, strengthening and referring to the principle of
judicial independence of the prosecutor in cases of ambiguity and overlap
in his duties and avoiding The confusing interpretations of independence
Dadyar, Organizing referrals by creating appropriate criteria in handing
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over cases and avoiding the return of referred cases to the assistant
prosecutor, activating the inspection system and efficient monitoring of
the relationship between the prosecutor and other judicial authorities
with the assistant prosecutor, and implementing the plan for inspection
and review of the quality of judicial cases Especially concluded at the
end of the month, the support of the high officials of the judiciary against
the pressures of political and financial influencers and the completion of
the organizational chart of the jurisdictions with a shortage of judges,
successful mechanisms to increase judicial independence, guarantee fair
proceedings and prevent damage to the independence of judges. It is in
the process of criminal investigation.
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