295 — (sole
‘Zo)l.o.db

o> Pl )3 (ogas (ol )3 (omrly (w5l 9 BB 1,8 (b Axlllae @
v OUandSS! g oyl ]

SO olgh g Glow - (SuigS (w5
Clgimo ailio 4y LU aseus Jolio,d (555590 4l Jilwg (5,15 Culghumo

oy SSAS b (S
oIl Uso = (63L1g puud (5 yhan l i y35°>

AY ©ljlone danld g dilo oo Wb b
Jo ) ygtia 552

)y Sdye «gldh b dye Lol 3 «Jeoeiy
Sl 58 L e 53

e SOIPL Cogdis Hlais 1 oS (S92 509l JUpw Slgione Jllod

S5 Jgis 555 - lanh 90,15 and

35509y b oUlgn s (5) 05 Hixoy (rgh (owlind S S0 0] 950d8 9 (Sloo
"Wy Koyl g ol 548 Slas ol 4y Al
oyt 583 Slidlus (391> e

VA el sl cole gBad05 Gois 4 ol st 3,5,
298 g = (S Jloa 583

63959 U 555 = Jawwi dome Uy 353 = () 195 gy

VEY ol ot (6585 a3 ilosile ciliniog 3 ollallopms (sl lojlus 5 Lo @
03119l Lo pivass 5353 = cusd bl il w5353 = 0915 (> s34 o

(Mwnaégb) @93 JW_ Cand ) .595 9 Maaw 9 )"h




WAA pgd Jluos OF slads (wlidipy o > 3ei> sluingh dl>e

WAV /oYt hpdy )b OYAVYNY 1 sog oyl O Y-AYA dio

B

[=2
http://jcle.sdil.ac.ir/article_100788.html

18,5 <150 b3 5 Sl 13 « g2
(S Jolloo o> 3 0 5306 3 3 g0 & Ju)

Lyl S b Lo e 57

fodaS

‘FLL )9]945 \«l.QCAJ}) d‘.{})» 4 d.,.>1).a u.uo”uu :_9):— dl.wl.m: ‘_;1).} (s w9)
1208 WolSal3 639yl sl 0391 K Bgis 0aclE 39y ol a4y lizeh LS
ple (Sujid Sl KoM 45) lacdpd gy JolS il 4 3ple 1) o5
el CBre asuis sl (Cacdsd GBI 3)lse (sloyb 15 5 «lacdsd
Aeld (plolid )3 Cuto € Joo go89 SOl (pidlge Jai I dltans (pl Al 0
(e 261 CElBD egia ]y 35S0g; nl (elbie Jy ol (Malliwn By
SPB s porie okl ced KelidD o3l #dlgyd b o oBDh Lawes
lizo > oyl g ple gline o (Madlips colal STl Jos 09
L) Ty g 3 i Lol ol

L Sye plolid (giw (bgy Jlesl pj 3)l9ep 55 Mollim )88 s> 5
ol dlge 0045

Ml o83l slul o (6,8 Modlip sloolaly sl plie p3 -
o gt i b dlalgss st Sy o b Gl 59N 5y (555
{dodlo

byl & Lins ol 4 e Mallipn (5o (slolEsly Lawgi (¢, joduo plia 1 —Y
iy 3o Aeled & Jwgd iyl byl eolaiwl b ASle o (gpmnd 4 G
B9 OlE e s Mmool b bl aale Slasaas 4 sl
A58 Gyl oo By olols 4 «lacdgs

S Mollom lms 3y900 pogada Vs (ol ol iy ol
85 salgd )5 awyp3y9e Bl oM s

Email: alirezabagheri2255@yahoo.com

1. State Practice
2. Opinio Juris
3. Invention

AR ¥

Olrlogple ol ¢ cagas Jlolloyn i Lokl

S



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe \of

(ojlganls
55 s 261y gl 8] Dacdys argy s Ml e

dodio
S edye ool parde ple ol SSE S oga U cuwl (gy9p0 Tl
Olgd deliwll YA odle )3 Lwly cpl j3 Dpd ©hgo € olad 4y ) 5 €8 e» unlao
Olyedr 35 2lad a9y 5 Jellim Boi> auie S plgis Bpe Sl (ldloy
Bue ool bl fcwl oad odpeuiy Jlalipw Bt aeled olull ly )8 auio
2 Gy alolis g ol Solite 95 ol b A ol Logige el deSiome Sy Lawss
Ml oSlowo (185 s jgbots ] dg294 Gl (Ko Jos 13 g (S, plSin
ly gl z53 5 “lacded ag ) 5l dgmge clacdye slubis 4l Cans Gye Db
Hiwe (Boi> giie plyisd (laS gyl Nlge dine cpl 395 &S ol
o sosie Sglis dz 4 Cul ol Gl dr g5 LB & 6/ ggge 2,5 )8 drging0
Gpe €lolis )3 Jspo 5 flalli o5l Loy Mllie By «elish e 5
D0 3539 (Mol e (6508 50D lawgy Mol oy

b 5 M ) acdgd a9 4 axrlye kil Mol Bje i jgboa,
sl olaze (LS > ole paie lgieds (eded CBlSGawl (63)l50y3 5 Lacdgs ple
b Lol sgine pais plgisd € Boi> 0ucl (g

)y Malli sloelsols 48T oS5 5 Cony (8 gl g i 008 35 5> g
2 olEal Blis g cwl osd KjeS Mol Bye ool o gy Jos a9,
Bl (63)lge)> 9 Wacdgy ple (S3d 5 (@ ag) dlins lllin Bye 5l
plie )3 i3 coi )3 395 )15 doglpu (qhoydro g LS ©jgon | ple jobods g
Ol 35 zgyae Jlad gbyd o) M8 ((LLad )3 &S 39 ylgie Wb gadge opl olo
a9 Il gl 118 e Mlli Gpe plolis (sl s 93 s maSol el
audd )3 jogadd g bas bl ¢ Bsis ol g il @ slaiel pgd g «lacgd
a9 & sy ol & G e by Cale) Esdee Kosgle (SU - BeSimlsd
Slge ol )3 g lacdys ple (S5d (@M 49y (o (owyp b g ple jobas «acdg
Lowly ol 50 05 STgyte (39 b 3gy ST y00 Bye olulid plSin ;5 bacdgd LISl



Vel w380 «eliBh | Bye olulils jo « Jaoui»

Sl leis e gyl (Madloe les JLd, cpl a4 slanl o Ul gsas 5l sloas
Slwly 1) gad90 pl 50 lods .l 03,5 Gplee € Bye aeled el 4y lged &S
203l 58 ) ol g 02,8 b)) Sallins g 5 (65908 €Y g

B ol giw (o) lelel & 598 lee U cwl (gyapm Yol Luly cpl jo
5 ol o5 Jlalloy gt ol oy 45%s 5 3980 G iz 42 4 el
b9y s b s 08 bl oged (53 Sl pogad > dm da e 3 lsn
o808 kil g am Jolye 53 oadals Slyus )y g Bpe olulld St
b 558 oo 5,5 €olSols Lawsss by gl pogio sz lon 5 su o 5 Sl ol ]
LolSaly lawgs Mol By plolid 3 Joo» porde coxilear 2 5N ow |
ol ey (gaw 31 Jlod (glyd 0)8 Mo (sLlad o gasge (pl aSG) adsgily
ellim (658 o533 (59w jloged (l Cule) po3l e sanl 0ud ke (g Sl
Sl sy 4 S oyl )3 sl nl )3 095 a3l ol 4 syl 4 Cul (5)500 altis
S (Sl gt ogsd 5l Jlain) aley 5 Ml B gl o i,
Do 431y g (il NS 6585 Sllallonm o531 Slidgs (nl ) Mallin

Olgd bl Bye (plolid 0ged Clynsi g Bpe lulld bd> (hg) e Ceond
Gt 45 358 sy Sl (53908 Lsly ol > 25800 (Bpme Molline (g ymaSl>
Sy 5 orle s sy o Jlael dngeg 85 llalliy e ol 53 gimy Jlais
s Ml sl g > Sz 1B 2o @ B g0 o3 unle S - S
ol 33k ks sl coMuS s (Modlipm oSl g sl Mol (yaS (sbnolSals
Gl 091 o,

S Mdloyn olSaly 3 wlad (Boi> slagylotns b (g Al yo )3 g
e 9 @M ) gy ag) (hoddo gk Sy plulid cax Bl
oo ;0 Bye Slolid o ol (o518 & (lacdgy Bl (63150, 9 gy ple
oo Bl NS el plowd 53 Lsly (ol 532055 )8 a2 953590 cCanl giiw
29y Jol5 Sl g e g e Boi deld (ule bypd Jie (Adlae p 4SS L
S o dalh s 1y selsh 5l el eple ysboay Wncdgs

S 3l Mol Gye plolis )3 «Jomo» maplae Jlaisl bLs,l 55 31 cuond )
SPB Jol b s gm0 il )88 Jlllomm Goi 5> Mol Bpe «elih g g



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe \o$

DyS (0 )8 d2gidy9e oy (92

CloolEsly by 4,5 00 Jlosl LT 345 0 (wyp ob (SpSAS Cuomd 5
P Cbcdyy gy (o jlless 3 (Ble NSy pogada) S Jollow
Hlisgsse e jl (6)a8 o3l 795 4 e (ellin Bpe (alulid plin
0o bogi ol Bye el sl e gia (e ailiny ol )3 Alie (] & 3900
Ol ol ekl (poply Glp bl rin Gl adrgl Sz 9500 B
S 8S ool (yladlge Hlai | Lol fcwl GislacwasMo I eph sasse zgys 59k
Coxler Al ol gl Ghlbce Mol ki (loged iz 3BT L el
Sl ] dtilyy paB ond Jeiie (glogud 4 Bye Sl sliwly » LislacesMo
Sloged L g 0350 Slaa aselx jo) ol sliwly 3 el cpl &5 S g (lBl5e
ol Wby Ojgo (g

S oy 8313 Lansgs 0yl (s Lol 18T g ol o oS prarys
ol Hlw gMuSg

b dgice wguome Jollom Goi> 3 gome Jo0 9090 cnl L o canlony] aliuws
el i o) c;%Lc)[a,\:_ b g Siloads )5 295 Lol cunMo 3l ogiay olSoly 4l
elolis g )ly dacdsd o ) 5l Sy ol p a5 b g S
S« glish lae UMbl 4 e Wl o aS Slosds Mol e Bye pusno s
e b9y Ul (gy9p0 Esse st s lp 1005 o) e (gom
25 )18 s pdyee Slllon Bye olulis

B ye bl i By, )
Jd by o) oM blas )b gl sl (Mollpe Sye plolis iw b9,
sl 05 C)Ja‘ Lg);’.ufalb L;U*’J'u*-’ Q‘ﬁb 14.4..:9:

G eSS Ml iy (930 5o (Modlipws B e o lwlbll Souw (5i9,-)-)
‘VA D.)Lo \ u\:u )" «A:J» AA) )i) J\.o.;l Lgh'“,]) ).) ch.ow\J le.’).) O)lé A:)Mé dl)La.B ).)
Ja g SHlasld ‘Ouﬂ o) M8 W ogad D (g ySob  Malgn ey deliwll
03,5 olgie Hlre 95 (el Bie olulid 4l

{8y 608 JSS (oo paie lgicds Klacdgy 49, _



Vv w380 «eliBh | Bye olulils jo « Jaoui»

yais s 0aelB ol Bpl jogas )y Sois oasld g el 4 slazel - o
P N
Bye &S SSD gine
o3 4y o33 Pl ol sl (gl ahye | (sl 45 dril 5
ety ol Ml 55 il 3o ol i g Cl 05
Lol Mallie sloyl) 51 Jgeme jsboar &5 “asl o cdgs BlSiiul 3050 (slojly 52
ol 2 WU"B

ol B8 (Lolbds (guw C8la) (los g (hudd Coonl -T-)
Ioelasls Beis LSl il T Bgis  olSOLID e e b,
Il cusbly Sy lolis gy €Ll o) Sl s cuwl e e ol Sl
S8 Malliops 3o > &S 50 (Beas oSOl o e eolaiwl Sl LB slaosyay
Se olysa sy od)h a4 anlye b S (Sobs o)l 5 S alolid o)y (ool
b lacdgs ool B plolid (i () ) @lg)d cal pdy el pRolil g5550
3 oSS Sade Gy ol B8 gl bl s b e oo 4y
sl 485 1,8 424390

byl Mellm ye lolis & 93500 Sl Mes Bje ol it b,
Ple (Sujd g (oM 49y ) o) (B Bodlae ()5 Iy L oy 49 4 anl e
ol S5 LI s ple jabay ey GlSial (ol 3)lse cloyl 4> o s
2 geply cund g 0dg JSiie g dgaote e Mlliye By Badlas el s,
lelline e oalad 5 385 jsbots it B9 o 1 el iy (3L 905 b Ll
25 (0 )8 (Lol ge

RRVARYN ((sO50E JLJ/L).‘J d}b d&wb m.)l)’wyo ¥

WY & Bye Jalloy o> Selob (68 U 218 3 (ko puate camlo g pogie (L))
6. Legal Positivism
7. Logical Positivism
8. Arajarva, The Changing Nature of Customary International Law, Methods of Interpreting
the Concept of Custom in International Criminal Tribunal, 57.



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe VoA

CygunS 439y 00 JuSlis polie Y-
Cuoges s 9395 Jlal ) ©pgod HeiS dngy Wb bl (Malliye Spe (olulid (4
25 B8 rpdyee Mllim adaw )3 g o
I 4 “ B e~ |.Z s |.& !
ohla g VY Jlo ps Jlolli Boi> (g’ ohag SIS SIS ae gl
ool g wl lacdss gy Lol pogas ) Verr Sl Jlellow Gois oo
Vigd Jos pj slagSl
Bl oad &b jly oS bauwgs b Al o ploxil 5SS b
2958 gy Wlgi oo bulpd 4y Ay )9S Sy (UAB 5 (IISPB (a2l H13) - o
©gu dlaeld
doggunds g g ag) & cusl olad 4y Silo Modlie pSle )l - 2
)l & 55 oslinal aedgy gy ool o ol oSbee (gl ) ol
hl Jolloy Gt oigmaeS” Jlio (sl 2,15 3525 o2 e Jai joguas oyl
Wb o Jud (Mol Bye sloul o 1) (Sl Mol po lesd
sbhewNe coalea 2 5 glialby cole » Gl cbpljle Jlel -
Tras oMo e  Slhae 4T Ko wib o g gy 95 4 (glaobiwlul
oBlrehge ol )8y ol g 36 g lojlus 5 s T 3l 4 g A5l 7 s
e y3iS a9y By s (ool 1> sl Jodlygiand g (g (olis Jlosl - o
g
3 CrwSaly Moo e Jhainyge iw cdba, LT a5 298 jasuie Hb b
Ll g Canl LYY 3ol (coMuS gy (Mol iy lgod el Ml o (6508 WSeo
)1 2959 daSowe 90 oyl o 35 (Sl pedlides

9. Second Report on Identification of Customary International Law by Michael Wood, Special
Rapporteur A/CN.4/672.

10. Statement of Principles Applicable to the Formation of General Customary International
Law, The International Law Association, Final Report of 69td Conference, London, 2000.

11. Rocha Ferreria, Formation and Evidence of Customary International Law, 182-201.



14 w380 «eliBh | Bye olulils jo « Jaoui»

30 i Modlop 8o lubd cilay Seis b3, 9 ol oy —F-)
(i B2 y) Jloid (5l 50 0,8 M L3 I,

Al ples ainyse célmy LT & cusl ol 2950 gokae & (lalis
wegasyd s cbyd o) oM blad yogas > sl o Slegeuad ;3 (gl
ole plie 3 (e 395 « Mol Bpe ololid pln ) acdgd 49 jlal @)y
sl (U8 a9y S LS b ol s bawgs dally cpl > Mol Bie (29 392
Ohla daagl S8 b cwl Modliye Bpe pitne cilay (pl 395 Ll S0o0leay
oS Jallon Boi> eosl wllas Jro (Bgis 005583 9 Jolliwm o> ogmuneS’ ;5015
« Sga> dlazeh g «lacdgd 419 paic 93 Il sy o Jlaiay wd o)Ll ol & o2 YU o
2lad gy Ko 5l 513 (ol g cunl 03 Mollipm Bre (ool Cazyd s bawg
Gt > ol e S el By ol gz ol gsse ol Coenl )
29 4l Cons Mellip B> 5l (s Bye (Dl U 4 gl ages Jlellone
& G 5 390 ABLD (25 gin S 2ldS g 4T Sl M) Jlalliye 3o
)l (g aslg lo 3 (6358 COlpeas cumal Mol Bye

Hollom Glgs bwgi ool olwlils e Jlosl ooy (owyp -0-)
S ool poallde Mol S pSlre LT 0 (g ymSols
" 31w S g Mol

2 Ol ol Mo g Sl Jalli ol bl 25 Glaie sy il agdy
6aS wSbre oy oled cpl pels 5 byl coglgl Sl )] e oo
Ol s &gy ol Blo NS (6585 Molliyn o83 pogadar Mol
o Slasanas 1 ool amie o plojles Lol oS 51 s olsisas o padals o]y
Mlogs (6508 o8y Jro lojles cod bawgi ond sl (6505 (slaolSaly S
D)5 65y g Camerl b oMuS g

dnds Ml @8ly Jebdyge Ble goMuS e Mallpw ool o JYazwl pl Js

12. Brownlie, The Rule of Law in International Affairs, 18.
NOF-YV00 & oIl iy (6505 Fai> 0 g plomasl? il (6,80 VY



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe "

)30 lgie €l sl )3 Ble coMuS e 65aS Molliye o5l Jain oo
S i g pl5 S (sl 53S0 Lo ol gz el s
1570395 i S 250 s ol oy Fais 43 Sl adl WSl o HS punds &S

P lasl ond jyke o WS ST Ke) ol

|y godse ol ilo oS Mol olSals Vs akigy p3 Yerd Jlo
23 o )8 4o lin g0 Iauome

ol Gl ax 31 5 cwnl Jlswedgs Mol ot jlidle G B0 ph
Gl O e ol & cul b lojle g lea Lol olad o, (Sl
W«.;)Lﬁ D939 &30 93 Oy (ol podldis dlaly d 3l

xS 29oh Ol 38 1) g porhe S pogad > Bie alulid b e ol
g L yadly Mo olged 06515 anad )3 5,5 saalie g0 93 <yl )
o el 0 xia |y 3503 5988 > alliiand lagyes 598 S 65550 J5uSH
s e oMuSe (58S Mdlip o5l oSS b sl o I3 deolbre S
o Ml sl 1y o0 198 3 allinns slogyss g 98 S IS S

Bl NS g Madlpo (608 o5l caliseo gl y3 il ylas ool ol alas Mo L
o5 EYIpY n pb s Jlo jadie Corjlar 3 (Sob e 2580 pade
el (g508 080l (ol (Sl Mot lged jlojolo Bye slwlid b pwlss
5 plos Coley W)l sgag ol jsbay Bl oMuS e (Mol ool 5 ple j5boas
2 Jled (byd o) M (Gblad 4 bgype (sl 0 oS Bie plulid it 0ged JloS

I oMuS g (Madlops (6528 0Bl (gl oud zilas (Sl Mol lged

$oMuS g (530S (Modlipn B0l (gow jI (K wbls Ol cdedy Yoo STV > gl Y
b peSome )l J ks 4 ilw
15. ICTY, Prosecutoﬂr Vs Tadic, 1T94-1, October 1995, para 11
2By (635,50 il casay a5 culs sxge 1y Celebici ol J,u8 5 asl,d ¥ N
Yo &S caf I8 sl soMuSe Mol (6508 oBoh cuis cov )l J 2 okl 5l
A 455 Vo) 408

17. ICTY, Prosecutor v. Delali¢ and Others, IT-96-21-T., 16 November 1998, para 24.

18. ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua,
(Nicaragua v. U.S.) para 404-407.

19. ICTY, Prosecutor v. Tadi¢, Case No. IT-94-1-A, July 1999, para 64.



" w380 «eliBh | Bye olulils jo « Jaoui»

iS55l ol el eyl > G alolid Ldgy ol coley Sl Lol s
9 S B 4 dlpe (e (g I il s9MuS g (58S olS3l> g 395 o0 oamlie
ol &S Canl 035 oolawl Bye slwlis plRa (3 acdgy 4, sl o acdgy oM
Sre plolid > o9 pl clol JS0ly (oo S e (S (dliym oD Jos

M EON R

SraS (Mallims Glgss 0 By slwlil glp chw by & Juwgd —F-)

Gl s g
Slelsd o 5byw cpl b saalie Y'@ya)l 0gy D (g gy j odliwl diged el
adol axd D)8 o dliwl Coydy ade culis plasl ply o ol S dote 4 245
Slaibden awyp Sde gl o WJJU9,\§V; 9 v\ol,:@ oo AT dmd
L by cole o1y ol ST b Jadlop s> cogeds oo oo LT & wols plol
sole lad byl a4y yoydls 90 (pl Sl Comore g8 diiedy Co i alde clls
wepa>yd £lo Olesds ol ST wosigpn 93, 13 S W0 )S o)Ll Jion o SVl oigy o
oS plail oleie cov oy S o haid g og odds aBld Cyydy ade olls
0933 VA8 Sl 5> Jlallise g (ygmmanaS (51 e 392 035 Al £g090
L5303 518wy g0 |y D95 o guie Jlallope gi> p JolS o8y ol ST LT aSs)
g2 43,5 )15 ol ST i ditee g iy (Bye e gl A )3 GgraneS Sl
e ogad ol a5 5,8 el ) oniS plo agl amd (uSey Jainiog dmd
9 3555 1018 s dygy o | gmmse SBSS 5 5 30,5 o Slgicpn i
Slgy b Oliitus cpl l plSaun a8 aiily pMel o ydls 50 (pl 30 (oS pKin
29l Gl BU S)lae a5 )l oo pMel g 39 485 e 5 gy 4y lgica

ale colis O cledy Bl DS e (5508 Mol o83l lawss guged,l Erdemovic Y-
Caads diloymo Jlasl pbl 3 pls aclds &l 0920 Caaay Jg b poSome (5 Jlo 03 & Syl
ol Jlo g 4 JihegSone 9 b dbml s GitiegSoe ) (il (b g | (8L ol ST 352

D 8,0 ob ggwshe CleSbre 3 sald Glgiear g9 .cdl
21. Vohrah
22. Macdonald



OVAA-VINE (culidpyz 515> Goi> Sledagh alne Ny

ol gl > sow 3l €y a9y (g ol & slaieh § g 5l «lacdgs
o)l gy (lelliw ye oz lar 3 €olyST e gl

dwp pordie Bl Cou gie)S sdgn plyie cod 0> lovgy 5
BB S)le 385 el Bl (S g1 ()25 o531 45 291 lae € Sin b 5 (oloe
g oo odnlie edgy o a9y > € Kimyd - clain] g il py> sly
A TS el 3935 |y Bpe s (gl (LS (slosigy g Skl plo sy 143
solEaly sl gy cp S ol dlaeyn o Mol l)l sl &S conll
059 9 pLaig gy laanad > Jlte (ol cusl oad dlaald Cdgd ag) egia LB
" 59 g0 odmline YVl i

Soix g5 lyicas €l 592 page & Jug g (sl okigy
oo Jollo ot 5> o oSl il oMuS sy Mallies oB0ls W g 551 005 ke
sl dacdgy Lo oyled wyp 4 Ty oaiS sl adel i ol JLE oy payee |
Uslpo laisaod amd Lol ieudly o)Lil (oLAS8 (sloosigp 5 g cubo ol aies
0,8 M (sblas oly] Billao b Mallis (Bye o1l lolid Cgzr 4 5000 lsie
A 3 Jos 392 ol 4 izel> 5 €lacdyd 49 ik 5 398 Jos Jlod sby>
el el izman gl ol 3 10,8 )L 43300 lacdgd

ooy selile 5 (ool paie) cdgy (SIS g polio drgy 2939 [Bye sl (glp ]
€l (6)902 (Sgine paie) Lid pilo oation g Jlosl 4 &Sl 4 lacdgs

Sy ool wux g, Y
eolid 4 Gyl Clacdgs ple a9y (abd Il ga (Modlipe wSle B9, cpl 5

23. ICTY, Prosecutor v. Erdemovi¢, IT-96-22-A, Appeals Chamber, October 1997, para 10.
24. ICTY, Prosecutor v kristic, 2001. Para 580.

opg KBNS YOF o Gl 5 0 by deld polion (ilhe (gjlie Ll (spje sl YD

VPV &Y Y Jalliog Bo> ygmmneS
26. Hadzihasanovic

bl dbulgas cudly o o8 (N (lpl JB ) Callespie Cond @ gjola
o> m g Jlo e 4 Bilo @MuSe a5 e o0 bawg Wil 385 (g5 (aube
W) fgSDu

27. Opinio Juris

28. Greenwood, “Command Responsibility and the HadZihasanovi¢ Decision,” 598-605.



Ny w380 «eliBh | Bye olulils jo « Jaoui»

Aoles oo (Ml By

oles @yl )0 bygds ag, (2hd el o pScowpas pdge -)-Y

S S ols (holl iy
oS 28 oo Jll |y 1yguiS gy ST cple gl oigy ) (68 (lallow ol
el & &Sl b oy opl 0 Gled sl 3350 «loyadiS a9 Il (dlode peja
bl paie 93 51 (So lgieas |y ol g 3jly as g ple jsboar Clacdyy 45 o
Gsi> pogad ) doxie Yo pgw (il S 4 aed 18 alaes Jlallge S plulis
5 39 oo [aYleiY jem i (pl &5 dgd 0 pls By aliuns NS o o)l Wby,
03je S ooy ol )3 it ol guae oyl dlanjl (olj glacdyy oa psl> Jlo
dolicwgal Cuad i LYl (gl g Bdg o0 pbxl |y wiw Coguad Jolpo guiS
5 o Ole 0B O okign 13 (b)d 9> W pegadd Ay (nl D9 )90S5
2,8 skl )8 M ygpnnsliS 4y )8 M 3gas 155 gl g L S5 el
adde 555155 0xign 5 9y 5 SHlils e by okign (sly (gt Ao (pan
4 ed ) ly b S er egle (U - BeSmlS ekign g Gl
2 6l acdgy ils cusly pMel ¢ 3,8 o)l Jodlip B ypmameS €EL3, 1550
2 sy il amileS a8 cudly Jlas > Wb o)lS e sladlyl)d cuale
bl g 08 ol Sl cade 1o jomm ord zlystiwl oliylF o 5l &5 «cliale
zlysinl 0956 4 lgd &Blg,d W39y 03,5 Coguai |y o HguiS Comm g Yo Jlo
35 pasuie 93,55 (g Jellim Boi> (gmneS SIS )3 ooy b,
doyse sl &Sl pgada wlacdpy 4y pgie b 4 U GameS OLIIS
290 Sl Jooly il ao)d (yondleS cnl cngs pBIn 55 Jledliye Boi> (igmeS
Ay Jenll (Bye Jollim B> ple aeld gl 4 g 039 Clialee > il
e a8 Saels B god9e (392 (Bye 4 Sl o> (ygmeS o)Ll Bpo (g
Hollow Bye (9355 1 L Jlodlim o> (ogmuneS” 4oy &5 390 Sidle (ol

29. ICJ, Continental Shelf case, Libya Vs Malta, 1985, para 48.

30. Convention on Continental Shelf, April 29. 1958, United Nations Treaty Series, 311.

31. ICJ, Maritme Delimitation in the Area between Greenland & Jan Mayen (Denmark Vs
Norway), 1998, para 38.



OVAA-VINE (culidpyz 515> Goi> Sledagh alne 114

S g Syl b egMedy ] 5 e i & 5 Cusla andleS paks gy
ol bl sl b yS)liS Gl b busdy 55 0adingd GlaggmilsS 5 398

2 A bl g Jos dgy 0 aSS led )l opl 0 My o Sl poles
Cowl a8l (ialS  wguons jyb a4y 1430550 310las

&S soliold g (Mallims @Slro 53 By oyl Wolds' 4 4z gi pg ) -V-Y
Hadlor
argipde jl Oglite g et (Pl (Mollim (588 (Sl 3 dgd ) 4 argipas
Jol colejpie 4 e sl (Sen ST 33l (el g oSbre plo )3 acdgy 49, 4
SS)lpae lp aloyme plgis 9 phidnpin g0y jl Slibre g o2 (39 S8
plo g ok jgboay b el ayg) W adl S0 (s 5 poldl ol S,
235 58 (w3590

S5 wSlre g Sl (i glwd 2 Bpe 0p)l8 3 a5 (50 gl
Gt st i Jlollom o> 0 B o cul o cudl osalia JB Ll
b st psitee ity Mallom RS Bei 50 SO b sl sinjay g Ao
2,5 odaline yj Badlas o g o |y gadse opl .l

posS c3aie slded Ad jyde (gluyg oddlre YTV ool crgedy VAN Jlu p> (I
oo il g el @Y1 ale S5 S5 clliay @l 1y Gloll gl el g
sl i Wl o GME] 03ly 5l okl T aimd )8 deSledyge « Molliyn (ol
L3l Ltto )3 ogae Jallos o 5 llallon 6,8 s> oo lis

aoSlre slp ((Mollom )8 olS3l> gl Jus) Spsepgr (Mellow gl (o
I lose &S wimym 135 ke cllie cou o)l bwg el bls 5055,
e oy g sl pb el e 1y lesd ol 53 sddplae cllie Ul sois
T bS5 )l slue cn e lpee el sbal bl o llallow

33. Victors Justice

34. Sellars, “Imperfect Justice at Nuremberg and Tokyo,” 1085-1102.



o w380 «eliBh | Bye olulils jo « Jaoui»

lalliops Gye Glaicds (dlosalre cunle | o VALY yauileS Lwly cpl )
b canle e 35 Sl pbp log g 48 4BLS 55 (Suid )0 Six selb jogad )
015y )0 55 pbiie ladsly am aSST Al 08 cla) mlo ade cols ogas )
e 2eled by 0 VAFS o ) dolizkad 40w Jlo (ylojlu 5 ab adlis lacdgd s,
b date ol Mdliys Gye ol aseio Jy 5,8 plo ol ol 5 Jlasl LB
b sy sbrasly sl Jie sl wis Blod acdsd 419) 3929 &9 58 porie
Jls )3 (o905 oo (sloaslialad (35 5 plall 065 as ayg) oy g gy
gae VAVY Jlo 3 ol 593 a8 5,8 i ool b Medlge (Bye aelgd ol 3 Va¥s
D gl cou b il OLa)’L.u Oﬁ‘

Canlo g (Molliyn (6588 oS3l gl lgiear o3I (al 3 () Slp 2 gy a5y
Sy (6 S Bl Moy po Jlaits 4Tl o) e sy o iy (58S Mol (3o
Jos > Jy «@plie ©ype Kl Sl I Bl Mdlie Bie plolid
OIS gl > pegada bl agy p Bpo sl b gijn (D) yeS
pplao Coxslha 0wl oleld gy j0 Glad cusd g ub 48,5 Jai > deliwll
cov i oloj ol 3 libre g e g S8 Jol Sl s asliS b by
©lad & ab gyhae Vipels pllss b ()i Jallin Boi> pllad gl caplie lgis
1S Al w2 (6)aS colEaly a5 Wjldm v jeto & Cye sl b Wil
LS (5005 = (5295 09ed e SOl )3 &S g9dge (nl 5 39800 el Sye
LS 359 b3 Sl (e ome Clibre g daSlre & gpae (gl Jlosl 52)b)]
MolS” & ygods 65aS Cye Y polS pllas )3 4 dgy bl ol JSio Jg s asliS
g el ol Sy g5 (S8 I3 s op (ol ayg) 9 Cudld S92 e
el bulyd ol Jg 391 St BB 5 e ol (g pllas 5] )3 ailo e 1) Sy
Crl iz yh 29 395 £55 53 (658 oS3l (gl o )5 o8 Bl S e (65 oD
s Gl Jol & can ol 5l Ll el 5000l Glal B 5l 539000 g0
©gpd Oy (B el o 3 e S g (Guote B e Uy Slibre 5 o2
sl J o vz o el JoU B dod g0 JlE atte (15 )5 > ggdge oS )
Goi ) 4 ol (g0 G (055 e (85 65 i itee £9dse () Cud
Wb &) S S preygr ()8 Mollipm oS3y 3 B (654" Joll s



QYA (culidpyz g > Bod> Sletog alne 2

oo doliwlwl & odlo A a5 > Jlie (gl )5 ssalive Hlw (s9MuS g Mol o o830
odliw] Kalivo Cogar b Sl Jlasl plo» @jle 1wl 51 glogl (40 yadd y
o) Spe plolid 3 ol Jlasl elyen 4 gl (pl 4 )Klpp &5 ol
@il D9800 ) lp s 5 Jos Cusgine 0j > gD 49y &) eailune szl japis
g Byo Ll ol Jlaidyse dlo ssMuSsy Mol ol (o)l L8] com p aS)
loanles o 6y Malloys (s 0 Do 3l (slie o 2950 (i oyl
b 6,8 solioly pylos Jud z8ly) cuwlacdsy sldl cubls b glaskuwlol 4 ple
Sy (Jy sl oad gm0 Bye 3 )l g oAb S35 (de)f - (o9 omd 4 (539>
(P9 Jus) 3olos (s5MuS 2 655 Mol o0l el)] poguad y> iy 3] comy oS
Do s a3y ol 4 cul

9% 9 pSbee S pla 3 Bpe o 38 jogady STl Blus
ol el 4 anle b ple oSy Ml o5l ogasd Jy g deluwll
al gy gy (b jlnlpse o (adlipn Bie 38 con 39 0 (asuie deSxe
2 Jke gly 0,8 5k Gue alddde Slols o 1) lad cuad o> 90,8l s
Gs> &S 0 o pMel owoy jobay Bilw coMuS e Molliyy o8B0l zuol auad
) g9090 pl dulS gigil .ol (Sl 55 I3 dlxae Clejlio p Bye Jodl oy
olejlo )0 oud Jles! aclgd o0l pl (g9 atS 4 Ly STia  SHde & Wil o Sy
Ok ) B e &y Ciunds (glysiS ) S5 clacKis Lulul gly)d a3, 5 S
Gy B Sin jogas o & Cusl JSta Lobul 3,500 ol (Sg9d Loy
D)8 gyl 1y b ygusS 03 s

8L lp @le S e Ml oBold wlad glaalaiws -Y

«vedgs ple argy» ‘5’-‘93 BSEIRY Y Hodls D ,e
NS g &8 955 Al )ler o genslys sy (Bye b ool (glygd ArA dolialad
g oyl doliwll 2935 (sl (olue YAV ¢ VAR anY (sl gl S g 390 LosT guae



“y w380 «eliBh | Bye olulils jo « Jaoui»

llom Gpe oelea 2 1) Jleel 5 55 dbol jpdin piin Jad Coilee
Ol g0 Dgus sed 0 doliwlwl 3 Bye Sl (gl 385 cldals Jg 08 (o)\Kilp o
a3y Malloe Gie Slulid 4 daxte 3)lsey Bl (6eMuS g Mol oy olEsl> Ll
loal lop pol cpl g abpd g0 Clacdys ple w4 aslye ot ol cpl &
il 485 Gj90 5

NSl S sl —F 815 Mln clinles <Y ¢ puisle bys )
oSl g gsMuS s 6585 Malli Gld 2 @Bler (ol 5 —F tacdpy plo o
replie (S 008 g pds Boi> 20) -0 tacdey (o)lite sladygy ple Sl oy )y
Vil )edS Sy endoly Gl Simjd g (Boi> S Bye llid —F <
shed sladclishad o (Mol Coisl g o bais —A tlacdes & Gledjed 49, 4 gl
Lol

g 0dd 03> byl paitie jobds bahg) cpl Sl Sopn B g o W Cuond (pl 5
D9 gikae gy 2 0ylyd 49y o

i slo b s —1-Y
G5 b Lasye Blus > ol Slasl b 5 31 o (sl o8 b 35 5
bsss Gy 3 ol 3 (oS Slabos Sl A Mol o 5 gt
ol @ slael Byo gl y Cul (Koo opdly b pl 55 05d oo ol
oz Gphad p ASSL gy gy (85 Hla ) (g g Clacdey i > ee g
Olgisds J a8 deu o sl ¢35 A5 les (slaygumileS 5 daY VAR auilgS
bbb ol (slue 5 3950 5L cdgd ag) & axalye (g By Ol (dlosales (glie
OMerg i 1l bedgs Jl8) oaclill Je & oga cwbcdyy Sl 455
93 didgs 13,5 o il Olawl byhas Jlael cloyb o cal o Jool g 0l oo ogas
Saore By dg) Il ;X3 5 N ()9S gy wmiyd g Sl a9y ) (2lue

Ol D9800 3b 35 K eges e b lagye odle lyicas o] 5l S uisile by



OVAA-VINE (culidpyz 515> Goi> Sledagh alne A

@S 3l oo

Olewobiio g i )0 15,0 bl LSl o &lyyae cpl )0 odis du yius g0 o0
Jlo 12b2)90 g 3l 48,5y & s bcde Gois Jgol 13 jShe ol Jgouio
Pt ogas g Jatiie il B g o

G > S hgep el ul pasuie ol glaie il 4 gbilen Jol oyl
Sl cdey dsy 4 Wb il dppg b gldiis jpaad ) loaalke Glowsbrs
ol el oo 5 & (dlalinws Sl 25 axlpe 1503 (Gow 3l poges lizg g g
Coley g 2T qogas iy pogdle 5o 395 & (pijle byd p 4SS L Ll oS ol
L Byo 5 acdpd gy oy 09 |y (dlellim Sy i canl 03,5 o0 acdgs a5,
02,5 pMel el i (g

90 Gile @S9 (Mlliyn ooy bawgs S8 oign 13 990 nl
P iy 4 2ibl ollss Slilas 155 T gy 485 b 0digy ol )3 285 )5
xS Bl Lol 50 100y oy |y (SeSie g (adde Sl g aiiiS ) (slose 5 00y
gas s gbcdyy (g oS 08 el (Bye ) pile byd Bilo S (Mol
plie ) bl taizn o] Coley 4 pile on anY (onuilyS b 935 A5 lea (pgmmdlsS )
I B lolid 4y i Wl oo 2900 A (B Vb 395 &5 (sl by L] oS
a8 01y Hlas ol0ly g lacded o digy 2935 e gD s

slazel y pb eded cu & aslpe Mol Bye Slols )3 ol aolas jo»
Mol g gy 0785 a5 )3 (6t Camtl gl i 53 Jee o A

5 ] &l oyl e cndyle by sty Lbye LIS > Vil oy
OSee g Cunl 5o Mol opals S lawg bnyouitS jlas plolid )3 (cages i
il dgpuine L>1),o laguiS dsgy 4o Mas &5 96 glyeul olaldye ogui pl b cul
sl (o gy & dagi e B plelid > (lul Sl Sl (S dse 0

YEN il Sloolro 59> (03,0)5 delss S5 XO
36. Opinio Juris
37. ICTY, Prosecutor Vs Kuperskic, Trial Chamber, 2000, para 525.



M4 w380 «eliBh | Bye olulils jo « Jaoui»

Sl e ledl iy Slanlao ~¥-F
148 Cslonty) Al Jy Wgdo a5lis ol 3o alio oye) 3 355 linke
allom Gie i lyisas 1y sanleo ol 38 (lgie 2l (dosake gas (408
bld e olulid slp |y rcdgd a9y 505 9 Cudly date 1) gt oo )5S 9 3L
SCusld odbleo )39 (Bye p b alied Cogacple (> 3,5

I o sloygmeslsiS 4 i skl b Glo (soMuSs Mall iy ool ol
x> g )5 JSb sl oad ghbe 38 lellow (B Bl ol plgie S 45
S o el 55 S e slapedsS 038 ol sobal s ) (K,
b OsmmdleS ool AeA dolialad )3 el (glyod 355 (gmadlyiS cpl gie sgMuSe:
ool 1A cisly (Mol iy ailiwgd il Gsi> (ogas )y ol Sy delgd oniiS oLy
ey 5 55 Jue el slypds 55 ool s o 3o (535S 32 Sl
23 55 A8k slaygaslys 4 Syl

Slygs doliaad & laad Bye Slolis jd ool oS 2gid 0 pdls S8y aliws Ll
Sl bt ) 4 )lay slopigmadlssS 3 GMuSs Cogdopie 5 A8 ol ol ol
lisly > (g Wy edlslS (Bye Pasl 4 sl Jlosl nds il 5
3 PR )3 S S odign 3 Jle (sl A o (b)) edalee (351 (Bye os
Jol JSSgy OA 5 OV ole &y c3blio 4y dlos o natie c8d 5 cunld ool Cule) poj)
3yl e et g S a3 VAVY 3l

Sl bliay @ oaely (Bye Mol 3o | (iSu plgisds ojgpel ) jhe
bug (olyel e o5 cle pl 4 al col (L8 IS slojlrin oS ol aslsd
A5 0,Lal a5 el lon Clawges o) 0 a8 o] ggw 5l o ol o )] 4 lacdgs
D92 03I gl (oNuS g bawgi pa (Sl oSS

Slgie ol @lge)y ol Jos pbl o bcdgy Sl b Jb S5 sz 2
Vsl sy e Jy i3y boshas @ (Slyelpas Slie) sl lacdys 4 S
Ssi> g ple gliae  Jlllim B> 53 2Soall paE 31 5)50)0 Jolus o3I
@ (o9 9di e Slodnlae guas By (5)9S (S)le 4 Cunl (ol (Sline > Clanlae
ods odliwl ol (coMuS g Mol ools bawgs a5 g, cpl 5l 2, o lge

Gjgod dg) g9 oM 3 (Bye oasl Jod 0 bidyy c b lye cod



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe W

g g0 b YA«W

@S nsS 0Ngy > OMgped ade Jlite Joo plo plie 3 (6,503 sl )3 olS3D
sis 55 5l clarysmdlsS 4 LSl VAVY gl USGg, OY 58 dlge 4y slizl |
Dyl 0

Sloanlee sl dawlgts] loiine bl aSl o L3ys o> el Slgo oph
€l odds (8ye ol po ot 5)lg [ Ml e

5 43l 2929 WS ol 2590 90y (lalliw By & caslins yl 4 ol
o 0)byd laiwges o 4 lacdgs 5l (sloyb a5 Sl pu sdnlee o Cogual 9 (pes b
2 80 o (S bxial ) y9dS iwgnpas Cusl odd uli ol E509e
x5S g Mollom Sye Jgol a5 jabplon 2w aclullgls Bhe o) Shpipas
b o (gllias spuin 3 IS ooy oB0l> Yl ) 4 3,05 sl

Ledgs plw o 5,lAKgil (o)l i 35 -F-Y
S gy Byl pam (o (lsd 4 Bilw gMuS e (el oSl (43l5e5
05l el Ll (yld iz pe il 035 alie Ml Sy 8L )
w9 ar (ninte Sl S 08l SomsLin e > 9 SOl sl (bl
os agy il ol e ogad 3 aysiS ol ds) 5lal Ll sl lacdss
il 5l pcon Mg e pols eiS W b G (31

g <3l oy sl PR 5 S nsS okign 0 Bl soMSy (llalli oS30
oS Nz gn | aul 03505 dusld 5 LIS 5l 53 31 lsd 4y o)Ll ol jeboay
wlo 4 oyl 5 ol 03y )5 e lolid slis |y el g3 ol Tolaassi] oS3
o ol Shalee 5 (Al 9 (2Ua8 4g) ozl b yguiS g, alulid slagsb,
23)5 (Sl joy 4 e Sl o w2 E9S90 (yred 395 (g Cuwl Aty

38. Negative Opinio Juris
NEE i (Bllae (g5l (o350 YA

Wb &g Vo) LSTYY j0 a8 W o Valsva o> p oolidl slst ple |8 joguad jd Sl o8 ¥+
41. Persecution
42. ICTY, Prosecutor v. Kupreski¢, Appeals Chamber, 2001.



" w380 «eliBh | Bye olulils jo « Jaoui»

"l 4251 4y o pels (gbog e JBy alynl e & (loyLil 5 gl oigyy
S 3 Ll ool )3 g ol jedS aix b S Bl el 4 sll 5 oS
9o 4 e ol HUS 50 Medlp olas argy 4 slitwl b Sles e adledis lanlee
ol &S Cawl 04 Bl (sgMuS gy (Mol oy 080l lawgs (598 O‘J..Z%dJ sbal WS
awad p Jie lp 85 )5 aagidige S jlainiog Slaolal ) i
gl 0550 & lasiituns dizya Jain1o0 amd 05 o)l3l o & YU 3 & @S psS
wesasyd |y (g9 oBal wbylai Jg 0,55 (slo)lil oy guiS” plew (31 piled & LiS

LA S . e . ; i o .
b pds Bye ololid jd (gad 0Bl Vsl ogui g Cudl g I3l py> (425 0950

Ol g S S Ml ol 50 )Slee P> gy -F-Y
oPole gy b 3l oy i pa3
o8bxS pj cuglie B > (oSl (ol (6088 (s oMo Jyode bl
ol 045

(aolwl! ¥ 03Lo) V¥R 555 (sl yguansilesS” il yads (I

asliolol Y 3Le) iz (sloye 5 ol 28 (0

(aobiwlw! ¥ 03bo) (sloj s (&

(doliwlol & 0dlo) g iy ade colis (o

ol gy b5 omlen dlie &y Sl | Logine 935 (gmudlesS i a5 aSbosll (Ll
ol Bye Slulid cou cuowd cpl 0 1 (Luyle bys 4 dliwl o)lgeys 350)
shgd 5 0)l3l & gbplen & Nz ja S (o Iy Cusgge (Jaz oyl Lawy

Wliwgdply (Bye Boi> 93> ()] )0 Sy Cogacpie vy Iy (omilyS (pl colal
3,5 311l 653l ol yg 0 ol Capayd
3 ol g 0l sy @hlasl uysls (e dsliwll ¥ odle ogas 3 Ll (o
il 00 clias] doliwlul ) linl o sl lgic g ditun  Bye oS cunl Loul o ololid
ol ol 1y wiles S s Kis Bye g §o> &S aolbudl cudnd cun Mo lge0»
Ggazo? Ll & Lol (o3l (20 p3 313lias (gloyb SB) oo ol 5 3ylg0 Jolis b Jass

43. ICTY, Prosecutor Vs Tadic,1995, para 105-109.
44, ICTY, Prosecutor Vs Kuperskic, Trial Chamber, Jan 2000.



OVAA-VINE (culidpyz 515> Goi> Sledagh alne WY

Ko e 395 03

28 ol ol W 6yaS aelgd lo ) askull Y odle (45,55 090 vy o Hlaias
i 2290 (i il 1 b 5 pglell] el g (e el o

Cutel (shgd Joinll 395 dwgi] (guilylS gas NS o1 (235 3590
S odigy 5 3 18 Mopel sl Cozlar 1) medlyiS cpl VA asludad >
25 pMel Bl LS?M‘*S}’ S (Hollop oSl w)f AR sipdyge die
OplS o 2izyn Vb Jlosl oyl g0ty 5 lesiin 8o plysS” Jlocl
1y Lol ol o0l conle (lyls ailiwgs piy Boi> )3 ues L;l;.)p D9 Ly Caads dwsd
Il gt 5 ol (shygd aoliabad @y Lzl b Loyt 1y (sedlsiS 43T g 5l ol
D) drgi slr S oo 25l oyl Iy Jas 4

OAredp Jl o Cople ddde i plo plie )3 58 Glpd dsliwlul 8 o3l & a5
o sl osd (K2 55 «Sladlpe Jlosl plor plgie (ol jobor ml 2 I (o)l
apej BBlgyd g Conl SIS Sk Bye by e sbajld) (o SSlp (gl 1) e
P9 P rpadyd &S 1) 2yl B sl 03,8 bl oyl sl 1y ol g s Jlesl
P llellon 45y 95 b o & g g (o8 b g Sl LB lacdgd oabad ey, L]
Cogo Srie i SaigndyS 5l pazd plis &) L Ygems yal ol 05 slacls
Dy

Ay 50 4 Canl BB ST)UgS g zd VD cqualST 09w Liwly ol y> Jlio (sl
L] Canddy aouSs 3l L yms Hodl g o> (sliny o (D 0kigy

o 3l Gy b Jallow gl o 45 3gde g i | gualST okigy
T OgemilelS & S oy iy (sl Mlyy (el o831 1A 5145 s amisid

Yoo i (088 Moy 508> o Goge KO
46. S/IRES/808, 22 February 1993.
47. Jus Cogans

YoV« oyaS Jlodlop o> ¢ dege jl Ja5 & Prosecutor vs Kristic, para 541 ¥A

ool slagys s S iy (g9 09 Wlsy o TabA iz )5 )loyead G (AKaYESU) guslST ¥
6 VY Jlo bawll j> 0alidl 565 spwgss (Lo 50 il Jlid) 0 1) coudyse 0je 3 pyluli g
Colon 355 ol 2o dlyin ojg> > a5 ade Cigs 5 B J 4565 ol olesd olsisay
2 1lgy a8 Mol olaed lwgs (g il <l 5 yllas Plue (pl 5 lass sl 2,55
A5 poSome bl e 4NN sl VY )b



Yy w380 «eliBh | Bye olulils jo « Jaoui»

&B3)3 Cygo omndleS cpl 0 a5 aouSl (i 3l o pMel g dad o gl )l duSls
lallis Bye Silo iy ol ogMedy 9 Cunl ()l g (55l 2 oy Lol (ol
Gys e duSd Gy ololid cas oy ZIYS olen 5 Yadbe
arlye il glao)B (slagygdlsS 5 (5 9> Sl SlopsslsS 4 (ol
G5 el opileS iy Boi> 2bg)l GgrleS ity Goi apeMlel o )8
[ AT el e o . -
A 3l (o030 9 (Sl Boi> (ygmdl S g pl

ol g2 )loz 3 doiSud Sl (o yo3 059> ke @lie Lai (sliwly > @Y 09 5
A > wuSs Sy cuyS plgisa s o g 485 g0 il (ol Gok>
el 45655 g ysdlesS 5| 3gamen (glojen 45 Cul 0l 4,5

Goi> il 4 dye oll iy B> 55 douSis (gline (aiS (gl ©T S )bgS 0kigyy 3
OgeslyS 395 00 o)Ll Jlo ey 398 g0 0)L8 (LS (slaosigy 9 adgd g s pn
5905 odlitwl axuiSl p > (yyai P D Mol s Bye ponie )0 Wilg ced duSl mio
Caslacdgy Mol Calgtuns o] sl o 4l Slanl locdgd i CysmadlsS ol 45Ty
P (St B> slagygmilysS ogadar) bagygumilyS 4 axlye I (o gits (lellipe
acded dgy lgicds a5 adlae b o odnlin pig) yobar Jg cul okl losy
Hollom Bpe alolid )3 pds Gobs 20 ggose U djluiee 5ygps &5
25 |3 (0250

of meolie S 6 ind g pi o> o p,l5 —0-F
iy ) deliwlol & odle A un Jlesl plis o Jlasiiog P?JWM?": Mo 4 s

50. ICTR, Prosecutor vs Akayesu, 1998.
51. African Charter on Human and People Rights.
52. ICTY, Prosecutor vs Delalic, 1998, para 452-459.

Foca 6 ;5 4 5 (gyl000p ciic & (6 £o8g Caads &5 3 o S (Kunarak) ST)6gS™ AV
ol 03,8 g8y 50 B g g S5 I ol W)l lolie b oyl bl g adileyd ily casa
A5 paSme 5 o YA 45 ¥ o¥ 5595 WY 53 sl (sMuSsy 6525 lldliyes o500 Lausgs ¢ Jlas
oS a5 anlis pal gosiley lgicas ba oliwg ade Lasva oy 5> 03ldl 551 g cgads guSwdl OF

«—



OVAA-VINE (culidpyz 515> Goi> Sledagh alne A

e s> allom Blie 5 (o)) pie Bo> CigrdllS T o Y olge 41 lil 5 codl p
lodnlee Cunlo j 0gMe g3, slitul il g Codl par iyyai g (6Kl 2 sl (olows
5 ple aelsh 4 slital Lol scadls 3o Ml Cye oyime |y o 4 BB slae sl a5
ori 3 ol e jsba aslislsl > &5 Blaas Bilen 0 uiy G IS
iz o) Wil Sl oy Slgi e (b g (Sde Mol lse (392 IS g ple aa gl
o 65N blisl (Bpe Jolliw Goia 3 pr @dge il (Bye il s &S
Salodise Gl 1y 98 Cliass (low 9 (e Glize Jto golwl S plgn L (il
il (o9 plo agl plgices 1) Wl g (Bye il 5 1) pobedl Colgius &
29y 4 et dx2lio 90 (6)4S Jollow Goi> > 6)KSle 2 g £ S iy
LB ai yd acdgd

@S plSin > lab Ygane cuiS Wb iy o> asled Jlasl plin )3 K5 (gou ]
B9 & (S 9 e gl gl o> ple argy l ot o5 Ml slacsye
S Casl (6y9507 )0 HRBI (ogat p)d duslS’ gignl Jlo gl )b 55
Ly og Jolo g sl (o el oSl Sl calS i (ollow sbas))l
s rd BB g [owSs Sl pyr I 095 pdimoin cole g8 o Gei
line amd o (5588 Goi 3 [K03 sgm J) Mellow Slyjie 3 2 S 008
WS e Bpe S8 lolid 4 plod 2)l90y0 iy o> & Cusl o le ol 3>
G5 4 Jug b Bl aisSenl 3 write bawgs lsd (39 pdismoia Jel &gy
o> delgd (1392 oS> wdagily Wl ced 3)lge 455 (nl 53 e 5 3980 pha syl
Ale JYal g8 cnl hled 3l 035 (g9 4 edduiio pr (35 S6 ol 3yl
2 Bcdyd a9y (b ol L g a0 jaia (Sl tle (o390 U &S Cul sl
LS s |y Gy sl

9 ©lolgl odas .8l s Jlo & 4y CongSme (pl badny (Jg i peSione i Jlo FO 4 lal y

Dy S Colin g Coply e colis (( Kix By C«ch)f:_\.c 935 Sy gumileiS o35S Al
55. Cassese, “Balancing the Prosecution against Crimes against Humanity and Non-Retroactive
Criminal Law.” The Kolk and Kislyiy v. Estonia Case before the ECHR,” 416-417.



Yo w380 «eliBh | Bye olulils jo « Jaoui»

2P S0 0 ealioly Ggio ST 8 g (Sede oSl Bpe glull -F-Y
B

o sMuS g Mallorw ool ' Sai) 2 iyl g lag Ve 4dd
ebolid slioly p sl ol S e amlye P Beis clbMas] Gy, Kinj g 4
Suyiso iy &S endly 85 4y dmrlie 1y ol lgse 5 sl 09 lalli Bye
iy Malloy oS3 dolisll 3 Tl o oy gm0 Jallow o 53
S 3 e Byl Joeie il oMuS g (Jallip o8BI (o5 359053 9 0l
Soacsleay ol plool 8 Gloy |y Cwl ¥oodle juo b lesd doliwlwl & oolo A
P iy b > o3lo 90 oyl )0 e oddslaslye wlps olols ogwd s
W) 4 axxlpepis )3 o5 49y (! 1 090 2l seisl (Mol By 5l (5B Has g0
Bld 5l wlgiee blad 5 canl 1Sl tlls sl (Bpe 2 o oy plSia bacdyd
il gy 49y sluep Bre (plolid (w slagby) Cozler > St

edgs & Glub g 1g) 4 glor,l -V-¥

o3l Lol sl blod B (Mol iy Bpe ololid ) lacdgs a9, b o)lil a5 jobo o
SMo (31 SaSix )3 1) ldyed gy )lpe slojl > Bl NS Mol
pa 3ilw coMuS g Mol oy o0 zudl odigy ;o .l ol I8 Gie olulis
G 3Ll o)) el @ plsllasye ) colos Jgeud sl g cunle joguad > con
) a8 ol Sigh 4 gla 6y & 58 ) D slacin plSin 5
ol By g uls il eam CasS a5 e 3 098l s Siam wsil
2 sy il 2 e o)l Jo gl Jy ol acdgs g, Cozlez 3 55 1) ol
ol 0045 ygalglldl Lo yous il Lol

56. ICTY, Prosecutor Vs Kristic, 2001, para 496
Coads Bilo oMl s Mol o (6,08 053l lawgi &S dgr Cpo i) Ayl osle,d S it S
i peSoe 5 Jle YO & dwei SISS))
57. Extermination
58. Nouveu Petit Robert & Oxford English Dictionary.

59. Corey, “The Fine Line between Policy & Customs, Prosecutor Vs Tadic & the Customary
International Law & Internal Conflicts,” 164.



QYA (culidpyz g > Bod> Sletog alne \Ys

R T B T e
ool 5ly9d buwgi 32 0Las
lojly sl 0ol b sls (e g el (sly9 Loy Mol ool> Sy usnsl
el o8l LT a8 cul (JSio jop jlodine) oo deluolsl p3 Wl 2,0 o aclgd
Jbe sly 2 cdes 4, jlial o |y 0l (A6 (Bye a5 (dlae 4l 1L ()48
U2 Lp)s gy b dpdy delialad gluoy 1) Bye (OB 3959 Gyguoyd 650D
oy Gye lolid 4y B 3,15 3939 Cuiel (glysd (sl oMo ol Lol LT Slaccdgs
O 9 8 Gl 20 e selgd ) op plulid (slsoy g 330y i Juad
FEsm 58y dliue WSyl dsliwlul jd siia plol gl Las 1) 50las
5 2ld & ol i (005 el (g9 Loluol &S 390 dngy @S5 sl &y &S 395 40
il Cuiel (glygd zoys pgwe oD & Lol gudl sdigy jd D)l gac o33l laas
o5aly Lol wis &l ooy 4y (sgMuS gy (5508 Madl oy o5l u*“-“’l-’ 2 295 can Mo
9 o bas Cgnilen 5o Lhod Glolidl joand 0 ¥ oole 3 a5 3)lge 5,8 el
o Aidl gl Slo 5 35 el 5 hnogs iz 2n o spiie el ot
95593

(3l coMSe 685 Ml ool ol dolialad lgica) ArA aolialad >
sl g zyb cull Ll 5l oylan )3 S ol oad (glailingd i 598> Aelgd & gl )|
ool (glygi 51 a8 canl ) wlul a5 51 349 Wil (0gr Bye Logas,d cilise
ool &S ygop amd JE Bl sl 1) bl 5 A8 pMel By 1) (suelsd
b )9iS dug) 2 4SS b el (glygd s Wbe Malliye (2liz @Slre 3 1y (sloasls
Glas ool aSol wde gl Koo )leds Dy Jalgd 4SS fasdge WlU By
oas 4 el Bpe sl o] 0wl o)l & A8 o b (glaslilad
g doliaslul o] 4ol ) oyols Jos 0 0bxiS jodite piin Juab o itie Custel (1,0
Chnds egihy aidsy wsp ) ol ol (ogas,d Bl g ol sl oo
S5 bl &S ssle Clgn o gl sdigp 43 gel () S By olelid s ogud
2 ol By g ol oot & a5l 09 0pel 4y (el (glygd Jio) esls @2 p0
buwg bid,e laa 605 G 0 «acdgy a5 L jlaleae Jlisl o JKin
Bl goMuS g Dyg0y0 gy blgs Ao il alib g3y Ml o (6508 ooy



Wy w380 «eliBh | Bye olulils jo « Jaoui»

shod Jg 298 95 4Bl lapigmilysS gas MuSg o Cunl S5 4 p5Y on
Hellow (B 2elsh gja doxte Jlo jodin piin Juad corgods |y baguuilysS () Coal
N3 Bl oS 65aS Mdlom ololy asliwlul )3 () Slesa slue g 555 el
b

3553y (JB oMuS g 6548 (Mollinn > clld sl )3 iz pe basd 5 ol
oz Jellim G > Mallim a8 slaolals pgd Jus o5 05 o & i Jy
D94 39400 Wlg) 9 (SgMuS g2 3)90 93 4 g b b ytuS

Py 009 G ol g (Mollipn B0 ool wyuar slag, -F
2 hbeseldl e oS cunl ply Goie p e Aol adgl Jool jl e (39 S96 Sl
Cuol San 002l pl (6328 Jodl g 3ot 50 005 1,8 oolaiwly g ()28 SleSbre
Coette Jlo Jgd3y90 (Boi> (JS Joob 33las Sl pi Jlalloye o> slie nogdle
ool 1o oo Jallows S (553 asie clsists 355 3] poge o8 355 31l 35
Sl By 955 porie 93 () Llod b Vool o 315 oo 423l 93 o> (051 (ol
O9 px YOelS g > 4l LS )85 392 (98 0giSe (e 3 oy plgis 2
5 dnml> oSl Geil Bpe g (LS gy bl CeSe (15 4 e a2l
P9 Jre g pade (o SUNEB wre 4Ll 93 298 0 abld Sl (Slore
JodllpSe parde (P9 (notn B (6N 5 Cul (Bgis pllas Ll | o porie
S5y bawgs Cailoyme Joo 4y Juog doxyd (oloia

S oges Jollom o> 5l B Slasld liea S Jllon gei>
9 S8 Jo! pordo & gt oS5 £55 gy Cenlime (315 pllai 3] orelil e
D9 o 043 (il (51039 ¢p >

Chla pogad > (39 Sl Jeol Jlel a8 Ml Goi> > gloas -
|y Ggoge ol Jlael <5 papg olSols bt Jlto (lyy sl e p3¥ 1 llalliye
7 b e odl iy @bls 5l G jpate

60. Trial of the Major War Criminals before the International Military Tribunal, Nuremberg,
Official Text in the English Language, Published at Nuremberg, Germany, 1947, vol. 1, 219

oo & Mllin )05 Glaow 3> 3 blibre 5wl (99 SPB ol (dage e I JE &
AP (R0 30b) 00 ol S



OVAA-VINE (culidpyz 515> Goi> Sledagh alne WA

S8 ) Wlp jledie) 1) aliwgdydy Bei> sogeuilysS (lode - o
Ml (slo S 81 s JSB1 5 5 e85l il o 6568 Ml
0liiS pod & Gl (Madlpo dliwgdpis Goi> cole, JLE 0 baadyy Glys Sk
Py 3 gupaiple ddrgl p (39 SPB Jol Culey pobRil (a8 gt
YAAQ 5 VY anileS e diliwgd s §oa> Cliales ;3 (63,8 porae > Mol
Jol Jus slmolSaly lisins 51 (S o8 sl S5 & o5V il W8S (gl anY
ol 039, S 53 555 3 S ey 558 (slaolSS oo Ml (6,6

o)l Melliye mlz pogad > dellim (2B (63529 ©)9po 4 Slose -
Do asuie (lojle doluwlwl) saalee (slisy g odbidy y2i O ygody mily> a5 Wilod S
ol o ol 225 B g2 pl 3 8 Gl Joinll 508 Mallim s Jo
dolwlol I )8 Madlops moly> ooyS (odlpe Gled TY odle ¥ il Cogets &S
Slodds Al Caowyds (lged ConMo jl z)B 5 allas jobay ()28 Ml led
e Bye e ml 2 ol &S

4 pepadnl 5 Wibe (6l adg) Lite |) el By o (shoas -
Al )i clmelSals 5 Jilis a8 sl gpds S o o)kl YopelS pllas IS5l
Parde S92g o9t ) a2 Bye 398 e (B (Mallin (slaelSoly (i (Jol Jus
Gsi> o ley Molliye bl (LSSye Gl (L8 Mollige Slibrs 9 o
wogad o e b oagy & cud Gl e el ol el eag Sl
S ) o ol 33 ogne Jllim gt slivey el el (6Slese
piz 4 Yoels pla )3 (e 4 S5 ol coler Bl lalloy
Bl )3 (2l gy g Bpe Jlasl gz )laz 13 YoolS plls 4] pdgs 0,98 o
b olad gilwdrgy 9 Bye olulid dble J dalin 390>

bl pids Jad sluey il (ghed 11975 4 oS Mollip (sloolSals pgd Jus 5
laolSaly oyl JuSis aSST prusgr adal 3)lg (6,08 (cloolSaly JuSis ogos p Sholpl A
i el glysd gb At |y o] shoas 5 cusl o3y el (g9 Doy itie
Sy el gt oSl g) Talaradls g of Gl - b glaceMo

61. Ultra Vires



Y4 w380 «eliBh | Bye olulils jo « Jaoui»

L8 porde g WS (oo Culld (Mol cutel 5 o bis oj 3 &5 Cusl ool
o> 4 L) e S9B Jol colejpis il (3)l50)0 Wl oo At l (355
oy LSS oguas ) |y cutel (e, (Ll Gsi> 5l ()b Jocnll ST pole
G Casi ly ) plpsas b b buyo sl cMSy Mol 65aS
TS o b Melloy liangd s B g
P ciny 5 Sl ol 8B 5 Bie ololid ops it Blue )3 ogMles,
€GBy glols » Jooo» parte 90 sllal Lol jo & conl z)b BB Sblyl 50
Jol b sitin il couy Glegoge o5 e oluld plis (o Bye «glinh 5 g

25 )8 apdige pr 9 S8

009 FPB Job g « Mol Sye (Lolil 50 J9mi» (o Glbail -)-F
S Mol Goi> o <oy
55 5 IS5 Jloys ofomn Sl oo o5 b sy ol Sl i 5
Plowo b Gades b8 a8 395 b5, sleSa plls ol )5k L5 L%&A RVEIRW Iy
B9yt Jlue pogadd ©j9ps ol JeoVIde ogdleay ail ansl 1) sy
A opl a0l sl b LB Jol )b 4 (el ailiogd pis G g puin Jlodl g
S 5l Jodliop s 5o sddizlas Jlue 5 GBI 35 Jos 0 &5 CaS g5 oo
S Goi> mplie O )len )d Jledlin Goi> delgh pnd g dlool Cuonw 4 pgd Sl
w‘ °'>9’.

analy d>gidyge & (Gpdy Boi> M mlie (S JSS L ol cpl luey
3l olaisds (Madl oy slaolEaly 5l 5 55k lgicds Clialee I e oo caw] (Mol oy
i o> sloolEaly l lgv o Hlas cpl e 10,87 edliinl pualas o8 pl (0 yinS
Iy olEaly pl Jlosl gycpll 0,8 sdlatwl buly ol o 35 (Madlpe (6508 saolEaly 4
&) 5 JolSG cunns 4 1y Jalliye 358> )3 39290 (ogrde 5 s)lpl (sl slacans

AN 6508 Mol Got drwgd g (padP (jlies SY



OTAA-YIVE uliiip > 5 I Bsis slotngsy aloe )W

2 dgrge i paalie Sl ograe i)l U samps U ks oyl «Sloxl
e St b Can a4 b BB o sliveyy 10 el ol st JolS5 ol
39 &) pr P S8 Jol 5 st Ml Spe plolid x> sy,
ol 2 (ool i o o siiee

L Sy g e Bpe (plulid 3 95 ) s bl (Sl oy o0 Hlaiay
P Soie plas ) nj padld dw Wedis (g Bl 2 (9 SPE Sl 5 9SS ]
Wgd Jolod Lly S 53 9 o2 )US

» Foi el pdse 398 AllSula 518 Glulid p pl <SSy Uy -
(P2 o9 96 ol cale il 3) Jolliye o8> i

») Mol cole oo Syd Glp w35 hBrs 9 patuie ol 2529 - ¢
o> 039 S8 Jool (sl

glyl brial p3) Jlxial pualie b ablie jlsle LSS lp (S 0300 3529 -
2) giS os drg) (A g2y b (> Jlellow Boi> i ((Mellim bl
(e Jalloe Bgi pllas ) JalSS sl (sl

2 ] porde 385 lp d9d 0 polae (aSLE dw cpl (33 518 @a LS 0 L
e o9 SPB Jel &) lli a¥sle GleSbre adsl Jool 1L Sje (ool
ol 30,5 )13 drginyge Mallin aslsd oS5 4 oggie plidl IS )5 (Cusldl
Sl e 9 S Jol g Boi> oSS parde 93 (35 Lwlier ozler 53 L,
09 > el i pllas o allSuls Joo call & 58 Yzl g s
Coliz Blae (ogrie S50 (Silie 4 g Sl (See 1a)5dS dyg) 4 s dxzlye
S ab o)l a8 yoblon Jlo (sl )l acdgs ) b ondiins bLSI (Mol
Slisey a5 sl uiylo by 4y dlitl )guiS dyg) & wSloxe mudiine Jugipae 323las
ey dad e A (el o, lial glulid gio €gply Ghrg> byd ol
e cble jogata gy clle e iz 2 & ol bral
Wlol o uisylo byd 15 )13 Sunatune b g JYal ol b K0 leds .55 o Biocia
sl 3, 51 353le o 3,8 o B iy ple plizg osplez 0 llellin Be o5
9 PS o (W AL B doie cp i Bre (ephr SVl aie (pl b &Sl Sl
oSy el g Sl (Mol Bpe mie 395 (g pds iy &S 25 (0 (lgie Coley



Y w380 «eliBh | Bye olulils jo « Jaoui»

sl S g,

5 o9t b 51 &Sl ol Sl BB o 390 b ¥l 6500 Jloll
@IS e ke 4l p g old (b Goi> CilSe b badye eenlie
st Sl 534Sl sy g dmlgs Sglite s godse wod bl ok
Flwo 3 pogaday Soio sboo)lis Cals p pls (IS5 5 goale Jlue ol SO
Cpgo T agime g pheldl Bsis laosed by (sBlp g T L Ly
o (ot 0I5 (92 (dus 9 bl gedge S cnl 13 (Sile 4 g 3 pdye
Bl e b Jlasl lad 5)68 5 150l claciSe slioy W ogd o 6wy
35 Sopge My Saail p BlS g 2k Gjgo oxie 5 Ul (alad Plus sluep
b g cusl (obedl (998 (685 Clgiuns pste (58S Goi> Jlosl aSU oguata,
2 Gl axgi BB 55 (6,500 Al Lwly cpl 0 Dpl 0 Gy Slilee gl pleileas
Eroge D) D92y wrie )y & (loasld D2y )3 W35 AS6d)l9e)d ()RS Foi>
Sl e @ 4 oaslill e 3350 3)l90 1113 5,57 )15 2 953)90 mrie @ 4 b Hlais )90
Bye slolis » «Je» parte g o 2SO pualos (sl 1 g punds
S glls » «Jpo» i leds g JYal oSl céby 1) ol
prr s b e plie ) pogadar py i (o sline Sl ces (lellipe
i e s gy 5l e olwlid j a8 1y ol (gl lakad yol pl 5 a0 Cawda
a3 o )8 sladdlcod WS o odlal

5 By e plld b by, Casgpie ang plie > (%0 Yl
@ Bye alolid ) «Jp» & 290 plgis iz alulid 3 €D parde 385
s Mg Mollie B alolid 3 i lagby) & cul gbd b cax ()l
PP e S plgisd 38 olaS 4y Sl il (A8 Molliw (ala8 sy,
s Casgpie oSO oty gy ool & Jugi g Cuwsl (Sgi> sclgd gl Sl
Ll Yol 4 pSrose plie 3wl Bpe Qs 3 war by 4 Jwy
SleSbro )3 pr oo Gl ol eriSang wlgies JVad ol & 558 olsie
Sygo lallin B plolid v loged Jlosl sl b o 398 b (5588

63. Hart, “Positivism and the Separation of Law and Morals,” 593.



OV bl 5 1> God> sledagyy alxe Y

eolSaly il 4S5y clilie py> P9 (S9B Juol b can ol a4 ks ol S pk e
pldl s gy psie Bye pllid 4 )b oyl ly labie (ogad > oS
Culey Gopdy 5 sl Clgiio am)d 5 Al hnd Yl Sl e S5 ) S e
sl Gl ooMeds wblad 300 Hlaws mhie 35 4> g lbggas 05 4 1) cllae
P> P 9B Jol b Ny e s S (oo Sl (A5 slaag) 4 a5 laoll
adgl Jpol J 45) (llallo laSlons 9 (s oo lizons ST bl 3548
doy oo yaid ol Sl B dlad jolods ncdgs joguas > g ol (ol SleSToxe
S Mallow g > Ml Goie ol Sl K lsiear By b prie
4 Dlg o prie Lwly il j &Blgyd S sl Juol cpl 4 Wilgny 5,8 )1)8 asSbrod g0
2 "l ansly (Slyel (bt lachye plulid pie (L3 L33 Slaay, 5l
Jwg 4T 0,3V g dlsels puseo (3L 290 b W5 o 55 Ol cpl dy o SaSay
e ool (sl s Lol el by loliss 53 €30 porin Sl pouds oyl &
By Mul & oo 5 D5l o hgaore |y (Mallipo CBpe  Slolid )3 wyald 13,8 dgu0re
5318 o9 () oo Bl J1 ob o8 350 33,0 b 8 sl ) Ml
Silie oy 2 5 S ol (ot 355 o 5 Cand
Cusgpbople pogad)d (UBGeE bawy ;503 ()l z)b jluaie) Chlizl ol
olyear ol 5l a8 cul (ol @Sbre by Bie plulid b sla by 4 Jug
Il 5 diwily jomope 1) Mis sladss, a5 2ad 0 3 050l lawg «Bye glpsly

sl Gy py (39 (SPB ol b e ol (egede

£ 99 S8 Juol b wjlie ol cogtdo JlE g B pe gl p5 -Y-F
dolwlol (> Sla canl Bye Slols jogad ) Mol s laolSoly wos slaas,

uoya.‘ﬁoi‘).) sl o35S 4,.9)? )Lv PN By &l);‘.’>| A.mJo9 L;J“’J]u*’ JL@ L OLo)'L.: R

$8S Mollipe o> > &5 ditn (allogn glaglejlo g cdgy Jolloy @si> Jol ol SY
K9 (5 Jalloy Foi> b ilgi o daSlone plie 3 (ol jobdy 55 ol

Bye opiSol Blg e canl allow Boi ) (28 (arie ST Capy olaB 4 4T sy SO
A8l oy g e 5 (Mol



wy w380 «eliBh | Bye olulils jo « Jaoui»

ol 5 loils 5 2yl 39 L8 5l & cuwl osgie Mallipy Bye S Wb
bolSals bawg Cye glisl Sjle ) oolitel e ol 4 33l by el
b s b ety plie )3 &S cuwl blggis (pam e JodllpuSe 58 Molliw
0 FS> (b oy Colea 3 Nlge JedlpSe cpl il oad plgie (Lol
Ol Sols @ 2y )8 a2giee Ml (6548 Sl i slady, b il
oo ()5 e (6398 U &S 3L e oLaB (sladyg) 5y 0Ly Sl (8
B9 (=58 @lio Jl 92 00y 5 (2lAS ) Sl cuwl Jlalln Boi> I @it 92
W5 RSy okl (g g A ol

SolEoly ogasay olulid tuwpe slrogud 4 Jwy «Bye glish oy
ol oS (2 egia elond 3)ly (ly cnl 3 0L gl iy S )RS Medlo
Bye pdie Bl b ey o ) ldliue o8 b wyoly & Cunl poras
LT a8 Canloy) bl Sl ol anlge (bl 035 b o 3939 45 atuily Mol iy
2529y b e bl Sole @ 5 a3l el (Bly Bye e Sl 38 g
g9 ool b basuie oSS o (e |y (lallin Bie 92 oyl ol 5 b
el jye (o Gy JY szl

Sde laoged S5l )3 elSol 4y o5 cud o e Bye e porde Joid
425 B dxgmddr 9 )00 p 2 (9 SPL Lol b (i g g Bpe olulid
sl Jlisay wls S5 ohgei> & cunl pasude prde cpl ik b @l o
Cou D &S (Sedge) €Il e @ 4 33)0 )lge pd g 0l wade Fois 4 d2g
AL Ll el (adie golae Hollim Sye plulid 3 «Jo» pords 4 slis]
CEos» & oo By allid b wie laay) Lles a5 )b plgie i 5 M0
ol e Mol (oedge 293Pl D9d e 35 (9b9e Mol ol
b Klpys) (Baas 0acld sbul plio 3 oo Llg5 i o0l sacldll Je oS ol porao
S sloscl ogas > & Wil gl 0SB plio ) wa g 255 3 (Ml oy oy
B9t pelas WSl a8 bl b ledus 5,559) cpl ad 165wl 03,8 Sl g5
5ol awgs ] sluny oS> oo g 0asl bl &Sl cul plie Sy waw o
o) Mos 53l bwgs Gy «els pade (a5 lais b 45 Cand Jpb 1B e g
Do o il 5]



OV bl 5 1> God> sledagyy alxe "w¥

Gpe ololid Las labgy Mas €elish als 4 Jug b €S Ll a0y
6xS oyl dlanio Jeol Coley 5 adgl slacuaMo jl oBob 793 4 oo
(Mollie Sye plolid wse (glaby) @ ol cpl iy b conl gl & sl e
LS Caponsydy |y Boged oyl 1 o2kl oguas ;> oS3l (gl i g g e Lol
olys w355 Yol oSS plie 3 «Bie plolid bia sloag) (il
blor 8" S odlatwl Baas oaddinlis wlio | Sy plla ;0 1L yopdls a8 5yl
«Bye glinh Celen pl 0 e s (13580 g olad 4y, By il
IVl ol b s slaaygy lillses )05 g Lol lie  Sage L bl g
3,8kas §) elogls Mol Cys ogdledy ¢ wiS syl Gye Wlgi sed Lobul 5B oS
@ e Mellogm doje ) g il 4 e (S dspe &5 cwbileSl>
oyl by &) acdgy ayg) sl ot ool s 5 Slas o o Bye (655 S
o oepasonly o cul Sha Y ibe glbd LByt g Beis et ) (Caslyl]
i lello pls 5 &8 7l o lacdgd oSl o dniz o | dite 087
dasls olold b Ml Bye p die 0asld (6,5 IS5 djiody 1) €y popao
ool oS pudlas pl sl b Conl plune Cuil acdgy wgy al o dacdgy ool
g ple sl o> )3 sl (pl &S 39 dalgs Canleg 236 (Bgis prine plie 4 Sl (y9,
Sl )b Sblo p > 39 (J9B Jool wan gl ol jgbas (iS” Mallie s> )
28y S pls o2 gl 0asl g2y @ 0)lil jastie jobds p > (92 S9B ol
o 4 denle Jor S yiadls pya sl b el s ke )l Beis pllas
(sl g selgh slonl (S jgo 3o @lin 3l dguaiie) A3l Boi pllss S 3o
0258 sbul ©jgo porde 1) Gei> gie Sy plyisd Algi e o Bie gl
Db 415 Jla )3 (s>

Meh 5 €lacdgd a9 i giwe 4blS > Mol Gy olulls ol w ciéln,

66. Jean Bodin
WY &g 35 oo )08 a0 ylojle 5 168 S5 4y ko ( oLbLL SV

N Gl e ol ) delllo o Gads ple doddo b je5lS FA



1Yo w380 «eliBh | Bye olulils jo « Jaoui»

b alS s ©ppod 1a)giS ag) g 09 Cacdyd jlai 3 Joo G (92 (I3l
@ od bolb zuyua bl (88 o Gypo bysiS s S8 9 ool Jles]
i Jloel gl 1) (umbge gadge (pl 138 Syl Klacdgy a9 JolS jlnlpae
Cuol islacuaMo jlolBold 295 4 e (slode pejay &S 00,8 sbgl Mol o wlad
sl (5led 4y (Spuy o )3 oS3 bawgy (Ml (B selgd Cel B ogia

vegasdl de g Mol (sloolSoly [ldy -l litwa sdine SUbgets Jbo pueyd Lol
5 ondolus MelS oS cul e Slolis )5 Jeo sile ssMuSs ()aS oS3l
Hellom 6585 Gsi> )3 Jlosl (slojb b 3)0 0 ool sl Ll (pl 53l dlate
JolS 429y ¢ 8ye Al 2 ol U o (59955 &Blge 0 )3 baplusl cel)S & dag5
el syosle b 4l lacdys ple ag) Glyicee 10 9 35 )18 (o) p3y90 lacdgs plos
25

b e e 998l ) Badis g Slodes 518 1, L (dlose jogad ol
e Jg 35 alolid cggine yaie jlal ksl g dgy Slpbcw 4 Jug b b
el Bpe sgine paie (egia Bl @lyd WSl mee (A ol ey
Ol e (1985 (S3d 9 (Y )18y (owy ) 3l pais S iete 1, (OpINO Juris)
has Lol e Lol plSin 13 (o3l puaie Gl 45 o guomo Can ol 4 ks
gy 4 Clual casyd dlas \JW o olSol YYatul ;3 ogMeds ¢ Coms
sl 2330 e sl Tl 00 61 L gl e &S iy 355 00 s

$yS olioly o Mol By b 0yt 090 (pl & canl asuiio Ml
e olad Goio g g S el st > alSedl) e (S (Mol
Sre plolid (w lagtyy | 58y 51 Sliseas ol cpl A8 e bl 03 (59
b pdls a4 Sladlpe Jlesl 5 236 bl Sl g i Gois &S Lo ol & vl
Lld 5l gl g0 ple g JolS  los  zhad 45" aslae ol )3 aleiws b 1 3,9l
Pl pogad > e g CuegSone die) Cunl 3350 (9350 U adgd 4y,
&S Cul ol g0 dlie pl Cuenl LS Dbl 03508 doye (0 Sl @lel S 0aiS el
» el alSesl)l g ple porde )3 (Boi> muagstin pite i allom Gsi>
o g Cute YUl Wlgi o 293 Aliune (pl D) ) dlalius ua OB (ol pogas

il ausly gdamie



OV bl 5 1> God> sledagyy alxe '

Sye elysh g by (Medlin (6588 slaolSaly (g dus) cai iy bl cnl 3
S plolid a3 acdys 4y el ol jlplase plin )3 « Mol
ClelS i)l g gy dedan (2GS ggecme ) aSla oy J18 i) yw3)90 (Mellon
2 Joor olie Bl oo 3 &5 €S plg s g cul win o] cuty 3 Sl
Bl e eoudyge ojg 53 (Mellim pSloee )3 € Mollinn Bye (Lol

7 e o el )3 oo Slolead 3939 Candy €S st Lo b ypa Ll
Sal g pgd Jus 6a8 slaololy o Pl Mol Bje (ololid 095 5 gy
o5 30 Gdlae p AT L 93)lg0y0 oo b 3)95 0 (UG lo)l oo i ol
Wlg) 5 s 9MuS 92 3590 93 4 Lo (Malliye (6588 (sloolSals pgd o Sl 485 S
il dgazee

69. Jeffrey, “The Two Wrongs Do Make a Right: The International Criminal Tribunal for the
Former Yugoslavia was Established Illegally - But it was the Right Thing to Do ... So Who
Cares,” 418-419.



Wy w380 «eliBh | Bye olulils jo « Jaoui»

N EPA TP |

G o aueS dexy dibxlus Claobio Gsd> o)l el o i Gy (St
IYAY S ol oLl o)l o il 5 iy

clidp g lix o> lpingp « Mol )8 o> > (Soi> plonuil Lo ple alil (6580
AFO-15R {IFAF) 4

NV (S 5 0005 sl ol ool 5 35 - s I3

Chye Jllom Gsis sl 6 pS JSS anlp )3 olo paie cunle 5 psraer el (ol
W= S(WWAY) duler Gads (clo ing

2o pcded doliliad Kdgd 35wl )08 23 ylojlu g 158 SSE 4 la» Leste S oLl
A-YD H(MYRF) 1Y

s SIS YN Jlo IS 5 3 (e Solsh polior 3llae (sjlike o ol s
IYVAAY ((0YRE) A oo Larlyy (sloing iy ¥ NF Jlodlip Boi> ypmuneS

AYAY L] olows €535 105,05 ol osis pllis )3 a5 s ol dodio .ol o)s5551S

g g oKD Fais clidz dle (530S ol ops 3si> drwgd g (pgdP dadien ¢jlics
NFPVES (VYVY) 10

IVl ol ime il : oyl s eiins Ol . osae Mo 4o Gt (slodivgl Loy 03l awge

Hain aloeo € Malliy (5 (sl dls 3 Blibrs g mli (39 G Job 530 (singe
NO-VAY :(W‘\a) Ad Uﬂo/by

2 (Boh> slauimghy g Slallae duwwwioe 10|05 . Jol Gl ol Moo Gad> . gMre  oge
.\Y"W cuiﬁ‘)

B &be .o

Arajérvi, Noora. The Changing Nature of Customary International Law, Methods of
Interpreting the Concept of Custom in International Criminal Tribunals. Cambridge:
Cambridge University Press, 2014.

Arajérvi, Noora. “The Role of the International Criminal Judge in the Formation of
Customary International Law.” European Journal of Legal Studies (2007), Accessed
August 16, 2018. http://ssrn.com/abstract=1599668.

Brownlie, lan. The Rule of Law in International Affairs. The Hague: Martinus Nijhoff
Publisher, 1998.

Cassese, Antonio. “Balancing the Prosecution against Crimes against Humanity and
Non-Retroactive Criminal Law the Kolk and Kislyiy v. Estonia Case before the ECHR.”
Journal of International Criminal Justice 4 (2006): 410-418.

Corey, lan. “The Fine Line between Policy & Customs, Prosecutor Vs Tadic & the



OVAA-VINE (culidpyz 515> Goi> Sledagh alne WA

Customary International Law & Internal Conflicts.” Military Law Review 166 (2000):
145-158.

Ferreria Rocha, Andre, Carvalho Cristeli, Fernanda Machry and Pedro Rigon.
“Formation and Evidence of Customary International Law,” UFRGSModel United
Nations Journal 1 (2013): 182-201.

Greenwood, Christopher. “Command Responsibility and the HadZihasanovi¢ Decision.”
Journal of International Criminal Justice 2 (2004): 598-605.

Hart H.L.A. “Positivism and the Separation of Law and Morals.” Harvard Law Review
71 (1958): 593-629.

Jeffrey, Davis. “The Two Wrongs Do Make a Right: The International Criminal Tribunal
for the Former Yugoslavia was Established Illegally - But it was the Right Thing to do ...
So Who Cares.” North Carolina Journal of International Law and Commercial
Regulation 28 (2002): 396-420.

Sellars Kirsten. “Imperfect Justice at Nuremberg and Tokyo.” The European Journal of
International Law (2011): 1085-1102.

Shahabuudin, Mohamad. “Does the Principle of Legality Stand in the Way of
Progressive Development of Law?.” Journal of International Criminal Justice (2004):
1007-1017.

Talmon, Stephan. “Determining Customary International Law: The ICJ s Methodology
between Induction, Deduction and Assertion.” The European Journal of International
Law 26 (2015): 418-444.



Journal of

CRIMINAL LAW
AND CRIMINOLOGY

VOL. VII, No. 2 2019-2

e Comparative Study of Stop and Search by Police in Public Places in
Iran and England Legal Systems
Dr. Gholamhassan Kooshki & Peyman Dolatkhahpashakie

® Liability of Vehicle Owners against Third Parties such as Civil or
Criminal Liability?
Dr. Nasroallah Jafari Khosroabadi & Mina Salemi

® Heading a Criminal Gang and Aggravation of Punishment
Dr. Mansour Rahmdel

® “Invention” of the Custom or Only a “Transformation” in the Way of
Recognition?
Dr. Alireza Bagheri Abyaneh

e Analyzing the Content of Kimia TV Serials from the Perspective of
Family Violence
Rabeae Nazarpour Hamedani & Dr. Batoul Pakzad

e Basics and the Realm of the Teachings of New Penology on the
Juvenile Delinquency; with an Adaptive Approach to the Criminal
Justice Systems of Iran and the United States
Ali Davoudi Salestani & Dr. Seyyed Hossein Hashemi

e The International Documentary Approach to the Victims of the
Crime of Forced Disappearance
Dr. Jamal Beigi & Hiva Alipour

e Right Realist Criminology, Backgrounds and Looks
Ayoub Nourian Dr. Gholamreza Mohammadnasl & Dr. Nader Norouzi

® International Organizations Participation in Preliminary Examination
in International Criminal Court
Sahar Poorhassan Ziveh & Dr. Seyyed Ebrahim Ghodsi & Dr. Hamidreza
Javidzadeh

S.D. 1. L.
The S.D. Institute of Law

Research & Study




	14fa
	4
	14en



