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ABSTRACT

Contrary to the Statutes of the International
Criminal  Tribunals for the Former
Yugoslavia and Rwanda, which specify only
the jurisdiction of those tribunals and the
Applicable Law should be sought elsewhere,
Article 21 of the Rome Statute sets out the
applicable law by the International Criminal
Court (ICC). A noteworthy point in Article
21 is that there is no explicit reference to
Customary International Law as a legal source
applicable by the International Criminal
Court, then some consider this silence to be
an end to the role of Custom as a legal source
in the ICC's setting and International Criminal
Law in general.

On the other hand, some still believe that the
ICC can invoke Customary International Law
as a substantive source of law. This article,
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after referring to other procedures of the International Criminal Tribunals
and expressing opposing and agreeing views in International Criminal
Law, finally shows that in special cases, invoking custom is the only
way to exercise criminal jurisdiction over certain crimes and establish
Individual Criminal Responsibility within the framework of the Statute
of the International Criminal Court.
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Extended Abstract]

The issue of legal resources of the Criminal Law is significant not only
in the domestic tribunals and proceedings but also in the International
Criminal Tribunals and Courts. In International Criminal Law, which
deals with criminal prosecution and punishment of individuals, the
identification of applicable legal resources for acts committed and the
realization of Individual Criminal Responsibility is one of the key and
primary issues that despite the establishment of the International Criminal
Court (ICC) and its Statute and the Elements of Crimes document should
still be considered.

Contrary to the Statutes of the International Criminal Tribunals for the
Former Yugoslavia and Rwanda, which specify only the jurisdiction of
those tribunals and the Applicable Law should be sought elsewhere, Article
21 of the Rome Statute sets out the Applicable Law in the framework
of the International Criminal Court. A noteworthy point in Article 21 is
that there is no explicit reference to Customary International Law as a
legal source applicable by the International Criminal Court. Then some
consider this silence to be an end to the role of Custom as a legal source
in the ICC's setting and International Criminal Law in general.

On the other hand, some still believe that the International Criminal
Court can invoke Customary International Law as a substantive source
of law. Despite the ratification of the Rome Statute and the existence
of an international document to determine the limits and powers of the
International Criminal Court, situations may be referred to that body that
are not under its jurisdiction at the time of its occurrence. In such cases
where the Statute as an international treaty is not applicable to those
situations, the legal source of the International Criminal Court will be
Customary Law as an unwritten source. Notwithstanding, some taking
into account the previous International Criminal Tribunals and Courts
and their experiences and the conditions that must be observed based
on the Principle of Legality, consider the formation of the International
Criminal Court as the end point of citing Custom as a legal source in
International Criminal Law in general.

According to the nature of International Criminal Law and its involvement
in International Crimes and Individual Criminal Responsibility, the rules
whose violation leads to the criminal responsibility of the perpetrator
should be clear and transparent. But this does not mean that violating
customary international rules does not lead to criminal responsibility.
The role of Custom in the Rome Statute is secondary and only in
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cases where the International Criminal Court is unable to identify the
necessary applicable rules at the time of the commitment of the alleged
acts by referring to the Statute or the Elements of Crimes document.
Notwithstanding, the Court still would be able to identify the International
Customary Law. Contrary to the position of lawyers opposed to the role
of Custom in International Criminal Law, this source has a dual function
within the framework of the International Criminal Court; It is both a
legal source for establishing the Individual Criminal Responsibility and
a tool for interpreting the Rome Statute.

In exceptional cases and when the jurisdiction of the Court should be
applied retroactively, substantive criminal provisions of the Rome
Statute will not be able to be applied to those situations. So Customary
International Law shall be considered the substantive and primary legal
source in the framework of the Court.

The only noteworthy point in this regard is that the Court must pay more
attention to the identification and observance of the customary rules that
must be in force at the time of committing the alleged actions. So it
would not be accused of forming law and legislating through Custom
like its predecessors.

Then, the main question of this article is whether it is possible to invoke
the Custom as a legal source to exercise criminal jurisdiction over
certain crimes and establish Individual Criminal Responsibility within
the framework of the International Criminal Court or not? In this article,
after reviewing the procedures of the International Criminal Tribunals
and Courts in resorting to the Custom as a legal source, then examining
the views of opponents and proponents of citing Custom to establish the
Individual Criminal Responsibility, then the Rome Statute and procedure
of the International Criminal Court have been examined to answer this
question.
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