B  Journal of Criminal Law and Criminology: V 10, No. 19, Spring-Summer 2022

A Critique of The Discourse of The Iranian Legal System in The Face of
The Challenges of Legislation and Enforcement of Limit Punishments

Mahdiar Rahmandoost *' Mohammad Hossein Bayati’

1. Ph.D. Student in Criminal Law and Criminology, Faculty of Law, Adalat University, Tehran, Iran.
*. Corresponding Author: Email: mr.rahmandoost@ut.ac.ir

2. Associate Professor, Faculty Member, Department of Jurisprudence and Law, Faculty of Theology,
Adalat University, Tehran, Iran.

Email: bayati@edalat.ac.ir

ABSTRACT
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the implementation of the limits, we will deal with the problems that
such punishments have created in our legal and judicial system. Then,
we will categorize different discourses in the field of legislation and
implementation of boundaries and explain and examine the approach of
the Iranian legal system in this field.

In the following, we will explain, review and evaluate the type of
confrontation of the Iranian legal system in this regard. Then we deal
with the basics of the common approach, ie the need to stop implementing
the limits based on the most important interests and their evaluation and
critique. Finally, by concluding the discussion, we present some critiques
of the discourse of the criminal justice system regarding challenging
Islamic punishments.

Keywords: Limit Punishments, Islamic punishments, Islamic Penal
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Extended Abstract]

Legislation and implementation of some Islamic punishments have
caused various challenges for the Islamic government of Iran and its
legal and judicial system. These challenges can be divided into two
parts; Part of them are the problems caused by negative reactions to the
implementation of Islamic punishments, and what has always been the
concern of statesmen is finding a solution to these reactions. But perhaps
it can be said that the immutability of these punishments, which is caused
by the legislator's commitment to their jurisprudence, has created more
important problems, and that is the inconsistency in the criminal law
system and the limitation in its reform. This issue limits the scientific
approach to punishments, divides and confuses the criminal policy, and
also causes difficulties in the establishment of judicial justice.

In the face of these challenges, four basic inter-religious approaches
can be listed: 1- Obligation to implement Islamic Hudud absolutely 2-
Impermissibility of implementing Hudud absolutely 3- Changing the
Hudud and turning them into punishments that fit the requirements of the
time 4- Stopping the implementation or minimal implementation About
due to conflict with more important materials.

Our legal and judicial system has practically shown that it has a desire
to modify or eliminate some of these punishments and has taken measures
in this direction, both in terms of legislation and implementation. But in
the statements and writings of the opinion holders, different arguments
are presented as the basis of this approach, which we have explained
and evaluated seven different bases: 1- Reference to expediency; 2- The
rule of prohibiting the weakening of religion; 3- The rule of prohibiting
disgust from religion; 4- the rule of maintaining the system; 5- The rule
of negation of difficulty and embarrassment; 6- The rule of negation
of harm; 7- Obligation of Taqiyyah. By evaluating and criticizing the
arguments presented, we came to the conclusion that what seems correct
is the reference to the rule of negation of harm.

In the end, we said that instead of taking a weak and passive approach
to the challenges of Hudud, policymakers and legislators should be active,
researchers, and reformers. In this approach, it is possible to find a way
to modify the approach of the legislative system of Islamic punishments
by analyzing the developments that have taken place in the past years
regarding the punishment of stoning. The first thing happened was the
approval of Article 225 of the Penal Law of 2013, which is against the
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consensus of jurists. This article prescribes the conversion of stoning to
death and whipping, and of course, it is issued by the judge, subject to the
impossibility of execution! Although this condition is ambiguous, it can
be interpreted as referring to the clash of stoning with more important
interests of the society. Entering the secondary sentence resulting
from the conflict of interests, in the text of the legal article, and in the
position of determining the punishment by the judge, actually shows the
acceptance of important and permanent challenges in the nature of this
punishment and its function, and the desire to remove and change it.
However, it seems that the article was composed in this way only to
satisfy the opinion of the respected Guardian Council and perhaps the
influential jurists who insist on the basic ruling of Islam!

The second and more important thing is the directive that was issued
recently about stoning. In addition to confirming the ruling of the law,
which is against the consensus of jurists, this circular contains a ruling that
is clearly against the law. And that in the case where the law prescribes
the conversion of stoning to whipping, the circular also prescribes that
in order to prevent social ill effects... the judge should also order up to
10 years of imprisonment in addition to whipping. While there is no
mention of imprisonment in the law! This movement, although on the
surface it is against the jurisprudential consensus and against the law,
in fact it is a progressive movement whose jurisprudential and legal
capacities should be considered, systematized and institutionalized. The
important point and the basis of this directive lies in the phrase "with
the permission of the Supreme Leader" which he considered as a license
to oppose jurisprudence and law. This basis is placed under the title of
expediency in its general sense and under the subheading of ruling of
the leader. This stipulation actually refers to the fact that the guardian of
jurisprudence, if deemed expedient, can not only close down the rulings
by government decree in necessary cases, but also can establish new
rulings that are against the jurisprudential consensus and legal clarity. It
is interesting that neither that article nor this circular has been objected
by jurists!

If the ruling of the leader, recognizing the interests of the society,
can change and transform the ruling of Islam, then the guardian of
jurisprudence can form a specialized institution consisting of jurists,
experts, and legal scholars to research the punishments determined in
Islamic jurisprudence with a scientific approach. investigate and evaluate
the interests and corruptions, if necessary, make changes and determine
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punishments that provide the interests of the society. So, if jurists have
not been successful in reforming and updating criminal law through
traditional or modern principles and Islamic jurisprudence, at least the
shortcut of the leader's ruling can be considered as a means of examining
the challenges of Islamic punishments and identifying the best way to
ensure the welfare of the society.
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