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visited at 02.01.2015).

My (608 LSl daliwlil j3 393l Slolin § 9ol ) ygale Cdghune? ( Bolodeo o OF
Y-y

57. Dover Castel case, see Judgment in the Case of Commander Karl Nemann ..., 704-708.


http://werle.rewi.hu-berlin.de/Hostage%20Case090901mit%20deckblatt.pdf

Ad ol B8 (558 Dl T g9y Sty g akaisild

Slial (el 1y il glani S oy bie 4 wlazsls slizel gl 5,5 leal 5 03,5
Ly )55 3o 0ileyd KV ol5aly .lodls o 41,8 odlatwl 5yg0 (K> lyyhe b plie olls
Olygiawd jl celbl 4 pilo cundp oS cunl ol Juol S (pl 3 zuusgi 9 0)8 &5y5
08198 Ad 1 ey piline ol j5ied S glpl & e 5 sl Ggile Slolie
Ml Jghno 2l 4 ygid 00 olo sile plie a5 yaS

i b oo ol 358 68 Slasgu 3 ol g o0 o)l ol
lacu g jor dd o,)Lil ol 5l i 48 Gl wCal 009y ol e 50 e mslge
cosley g 3MS! ly ol ol Lol il ol [0S 511, o> ¢ 58] LS (SasdS
Sy L& o] o LS o Gl slab 4 IS 4 ]) (BB (sla ;)
5 Lty i o) LT 2l axals (IV) e w53 51 08 ol pas o5
03230 1) gdle ygiwd ( BMSN (la )] oy 4 slul b g 03,5 canilos (56 (512
9,

oS Bitne 5y ons 56! e dnliwlil )3 45 (63,S0g, sy ks ales ;|
L yolgl opl callbee jan 3 > wodle @ . g Olel o L dduans §o8lo yrol ¥
o el (5950 sy i Ll ) e Bl b I (gl )|
oS |y asul a8 3¢ 03l JLidl ol Cand i 4 (ST a8l e SVl oyl g (69,500,
S o il o b 3V coalizel elaygly b cillieo by 4¥ole e | L3V 565
(5330 40 L A 5 00 Gl g 0226 (B 5 55)] (Lo s ploc L,
19350 cilye dlu b (JLs 5 5 48 sl dngy Wb ol ol b7 080 so 03y
Sgdee Ome Gl Jl 0815 83003 )8 1 |y (onenal 4355y ST ojla] )5S ST
(B> Ll sdas )3 (pl § Bgdoo JreS Cuwndj 4 3odle bl (g9 I g
"l i a5 5

5 CCupiny Sptia im0 g S la ( NVl iz 4 gl
9 Ologouad Cusgpio 45 Gl diize bl (pl 3 g 88 oo Sliwl € Sl cillasMo»

OA )t daSTro o Socin B A
59. D'Amato, Superior Orders vs. Command Responsibility, 604.
60. Ibid.
61. Paulson, "Classical Legal Positivism at Nuremberg", 148.
62. Shawcross



OYAY-1) 0 owlidp > 5 152 358> Sletngly alxe v

ol )78 5 s Me 350 o Boi i & 5 Jlelli i ool slaloua
M5l g Wb e gy Joe Juol | gld can o 1) Bodle el yd cule)y 4 ST e
ol 2L 8 o]y o Clghus diie) ol o pls ST > Sl o el
oy by 4l IS LB s bl Cuaane ¢l 4y i BB aniss
il gyt Bl g )5l i polke Jlollon Gl sloojgel b 03,505, iz

sk

Cr2led ot Guwloy ilae Y'Y
9 Jo8 290 ol s iS J-all G o 95008 )3 (198 (a5 Baley Lilae o
i) o el (ol ol colsy aBly o 48 Sdiine By el s aslid
bias a8 Il jd ol lomd s il (mibaie apid G Jlas! aSly o IS
Ol aelsd 3 (oMl (gnlio d92g gyl pae g (e (Samgrije (sl
Olow 4 Canl Cuwyd (Jlio (gl Nadine pi] dwd (Cunl LSSy Sljlre (sl 9590
Sgdme 58 KT e Conlis Jlosh cagn 3 )l plsis 4 |y, Kin Sal by
doliwll )3 48 Jlas! Lol 03,8 sga5x0 1y 5 55bos Kin 4y gy Lo dsols by 3903
&loyme bl o o mn o 51 i b sl 00 o)Ll Wl 4y Mol pys lgis ) laed
4S ol 039 oyl 33 Syuiygi doliwlol (6 ygl5 LS wg,STLs a5 dy XDy o uis dlaeld
(slize @ drgmen & pol (nl g ol 03)5 glal s> 90 i 1 0siled Jlosl (gl )5k
01l () Slp s Jd 518 ol Slibne Jlasl (g8 5 Gl g9 ) 1SS
Sl Mo syls 55 5550 (pl )0 leed (g9 0 51 1Y M.sy;’sug G Cuwl 6dg)
ol WSSy loli8l &y S,

iz 95 (sly 53 oLS3Is ¢ Bawloy doliwlisl led Jlas! 6 pus 091 59 4 g,

63. Nuremberg Trail, Closing Speech of Prosecution, 466.
64. Tbid, 149.

(98> cPM_wI Bo-8> ).)) u_s|)> u.u]?_q O &M.JLo.’ Glae oic B L;O.u.la.’ ) ;.)I).:L;w) S FD

Al (Bgi> pllai 5 ol acgo9
66. National Policy
67. The Covenant of the League of Nations, art. 16, para. 1.
68. Paulson, "Classical Legal Positivism at Nuremberg", 152.



) ol B8 (558 Dl T g9y Sty g akaisild

ol S gy 9B lylisl 39as 1> MolS” dnliwlil &y e walas 45 315 oo 5ol
Lol oo ;5 Lol a5 s opl 51 asls wlodg guls Joo Ll 4SSl (ol &5 sl 039y
doliwlwl HBaiSa s 4 conl Mol s sladobage @lyyao lon doliwlul ¢l yao
ol (ol & @y ogde 4 led (090 g JooSS ]y 35290 iy Sl (15198 b loagS
0t i 058 e & Jos A5 ) 5 b Sl (S g 2 oMol &5
: - . e . . c . . S

o § b Lacte Lenles Sin 09 fgion 45 Cawl Aitne Sy o doSone ¢ Ll
0gMe &y 5 039 o 4Bl Coowsy 4 (Mol yo sladsboge Coge 4 pyd s S
Olilore opdld AYole pe 5 D5l ool d9a5e |y Ll gd CuoSls dngzud 4y jo150 Jelsd
ghle cowlon, § ealpd S a &l 395 Slagad plod B a8 g (4l
Dy 0 py2 S5 ye &S g dxgie D95 (S £9yd @Bge Sl Hgrie g 1 Cunl Al
J95 9 el oy st cladabiage jl dg Livl, als 3 a8 Llel el @dly 4o
ol sl 5> a8 asu] Jolis Ladd Sin ilgs ol ol 51 Jlaialad a3gy gMbI L K00
Obyla 5l S 4 zaly (o0 able o Bye il (Sia uled aSl W ool 0l dldys
L b oo gl g gl il ma (ollid @Sl (2La8 ) 5l 9 Jlollign Goi> slode
o axels By b 51VAYY 0 oS (ooly)] )3 ) ool ¢ ol Kin ogad ) wavy oy
Colis K on ey Kix a5 31500 5y bxy o oy Cdgd & g Camy (sliaal &y 5 45
A S i 4 ol oSz 4 Mt e o BasSlael g ol (Ml oy
o dclgd 4 ang U Lolul LT &S Il ol cgdlie (oS oS canl b 55 o]

cole SOy wealay S g e «Son el Jlo am VAT Jlo 5> ol oy
Sz 4 100 Zuoly i i b Canily Shu)ai deSone oMo 0 g (AU ol
el Coliz lgice VD Jlo in ) jgitite (sliaal o, 31 [paxio |y (o,
ol 085 o2l oSz & oy ool BHEl g0l 53 0] J) S & el
48 W0l 8ylocd 4 py> ey 0390 py> 4LBIS )3 a5 Los oS 395 o ol A i gy

69. Nullum crimen Nulla poena sine lege
70. Finch, "The Nuremberg Trial and International Law", 22-24.



OYAF-1) 0 cwlilp > 5 15> 35k lediaghy dlore bl

"l Bite (slaygS bl (3158 5 gl 903 Jpol L plic

Cghoo ade Shloy py2 3550 )3 15 (6,8 Clguma ool w5l gl wygo o 5
N8 Jsid 3590 02 12 V1Y Bam (gl o] aelsh g ol (b o Hpdito )3 &S
2 aS g 00,8 dlaald 3l Iy paa cpl &S e ladly Hai sy pl 4 g 0l
s 4 4l 4 dng U s ped 510)S peli el 423l gy ol 398>
5 43> 392 (i Jolliper Boi> )3 & ygutie (ng 5 I iy U sloasls (priz o0
9305 cls oascl ol olwl p olEoly Beas jlas jlebl ¢ dye Mol y Goa> 0 &
T )iS e LBl e

595 319 25018 a0 SLEl Spuiygi b )3 VAFD yuals Yo g, 51 g 6y doSome
Sy By i 5 ol & 2905 plo Slall lagio 3590 13 1) 358 (51, VAFE 8T
(R 0d)yg e ol 53 S Jobo s olo 03jh (6588 (Mellipm o3I o 5 S b
Lo gdhe oS5 5 gliwshs plyis b (6588 Boi> 5 (sogoe Jollinm o> (laasi
selgd g S BU Jollip Gois Pluwe (pFplu 5 0ad b o5l ) ol
S ol g Sin ilysds @y il phd lacels i g ke Sluslis w3l g o
lacua i g ab abliS oBob Lisled (S yre a4 olS o (olbusl plac] 5 (S pue g
4565 dad Sl lorie 4 b0 Jlas oEaly ar cdles glbl (sl )b 9> 5l aliske
Lol el olSaly b 4 g polen 2T 51 Jls yo 4y Jg a3y e8> &Mguns
oSy ey Aplgss ols @ g8 bl laalyel g cllpl g 39 dalyss 0aisyglael
P b1 el pl s a5 591 00,5 pMel o0l Flidl duds (o 1SS yol Sl ola
p Sl o Lo g s (ol @ 5 358 5 3 Jlo (Sin (slo S Lol o
g Cdll o wyald Jool jl sl dn de g Al Slg ed 0Bl ( Sin Lol
s il o] Baimd oS (slaypt S gl ()58 L g (Boi> wians (slas, S0,
wbad gladygy | Sb lews &b Jladl o Bot> Aelgd e il & 080l cun Mo
Sy st iy gl (Boi (slaptums lis Lol ggeme & Cunl saelgs

71. Ibid, 24-26.
N & o ozl s oS poyg ool olS2l» ¢ LSgi8 VY



ay ol B8 (558 Dl T g9y Sty g akaisild

\ay
.M.)u.c

delgs aS el ol e 45 daSoe dnliwlil Corlyo a4 drg b s opl @
bl 5 e 6158 ) e |y ol (658 (5ol s 2250 el
2 ka4 og walsss ol alolid ly (Boi aelsd (2905 4 gl adian g pules
Cley sy gompe ol NS sl g JS5 31 £ )5 LT 48wl yal ol ubos
pregniz o S 3 Olowd Cnl Gl U 3jle e @l 3 1) Jlome aslislil )3 Jool (55
B3 b 3908 (A Xaigll (o2 ye ( So

Sl oy ol 4 ol platia gy i o5 55 o ol b bl ¥ ol
2 93 ST egde &y g 0355 ljlone gilo (458 45, Jlo plio S lgie 4 olss
Oligs @l aS pblo 1) Jod S widbge o8l cudly Slagss (300 gy Jildo
Ol BMS 1 gy &S (g5 lasd Has 5y 5 anled Tl wsls cdgs  Madl
2 50 deliwlul A osle A o oS 4365 lad g Cund (S Sloyd md o 395 Mol oy
s g Slygiand B (59 4K & e Sl & sl il e b o pogeas (3
rgs o SB2Sag) 4 425 L (598 o3le 93 Cuns gl Cudghune @l Cunl 03905 plaSl
4ol do a2y b .cd)S )8 Judou 3590 blei oo (AT S1 (o8 ) e 45 S S
Soi> Slee (hpdy pas b Spipsl (58S A4Sty o sl 4 Coled D b s
g Jae ol ecstioighls 48 | el a5l oo Sliloxe 4 SKondlS pugiinjon
SrS 5D > SeMS mgsinjor 35509y Uy 4 b (S Baley cilae
S5 pae a5e alg o ol ol 29 o0 igume Jlalline o )3 (585 Dl
sl ol (slaadlye (38,5 115 )3 pos) g (Sgi> waadlo)gd 4o punngilsjo
Layyisd (65 Slugls oz 31 (lallie (B Sl 039l 5 0lis )3 siinioy
b

N0 & b oz j s S puoyg oollas olSalo» ¢ uSgud VY



OYAF-1) 0 cwlilp > 5 15> 35k lediaghy dlore bl

ri il L)y Lo pde 3480 5 aen 5 ol (o> Sin )5 Somug Mg 9 Ol gl
ATV ¢ yuogd
AYAS (il g8 el Ll o) pag o ptd daSToro . s < 2B S s

Goi> Ml o 1d) olin cwled s Bewles calac oaeld Auday oy . uslow] Ol o)
LYM) ¥ o dob €Y 4olS"  Bgis pllas 5 o)l sl deadge

ey 15 S 13 oy 1S3 o] s oS s dinl ) (slwl - el sl
AYAF (il ol (Bt sleuingh o Clalllas

5 Olalllas o 1) 05 pod ol el 9 Syl Sl i ol ey i el )] slaed
AVRF (ol s (B slactassy

MANYE (WEY) A Mol ads dlxe € b Jo 5| (s oS5 yiyg (sollas oalo» L) o dgd

Ml (658 083l daliwlil )3 363l Slolio g gole ) ygole Codghune? .y ¢ Bolodorxa e
LYAY) YA gis olddzg dloxs

PY=5Y oy Soly Bais dlomo €50 )b s jd Sljre 5 wil > (05 (S8 ol Lyl o o
AVASIYY S(AYAY)

Hlor 658 Boi 53 y90le 5 sl (658 Clghuns? L agexe 29915 5 gl Loy oy csrenlily

IEY VY (WA ) Y s Mo o ldllas doliliad .l ol (51 cyiled 4 2SS L

Adams, David M. Philosophical Problems in the Law. 3™ ed. Canada: Thomson Learning,
2000.

Austin, John. The Province of Jurisprudence Determined. Edited by H.L.A. Hart. London:
Weidenfeld and Nicolson, 1954.

Bulygin, Eugenio. “Legal Statements and Positivism: A Reply to Joseph Raz.” in Essays
in Legal Philosophy. Oxford: Oxford University Press, 2015.

Cassese. Antonio, “Remarks on Scelle's Theory of Role Splitting (Dedublemet
Fonctionnel) in International Law.” European Journal of International Law 1 (1990).

D’Amato, Anthony. “The Neo-Positivist Concept of International Law.” American
Journal of International Law 59 (1965): 321-324.

D’ Amato. Anthony, “Superior Orders vs. Command Responsibility.” American Journal of
International Law 80 (1986).

D’Aspremont, Jean. Non-state actors from the perspective of legal positivism: the
communitarian semantics for the secondary rules of international law. Amsterdam Center for
International Law, Routledge, 2011.

Dixon, Martin, Robert McCorquodale, Sarah Williams. Cases and Materials on
International Law, Oxford: Oxford University Press, 2013.

Edoardo, Greppi. “The Evolution of Individual Criminal Responsibility under
International Law.” International Review of Red Cross 835 (1999): 531-553.

Endo, Guillaume. “Nullum Crimen Nulla Poena Sine Lege and the ICTY and ICRT.”
Revue Quebecoise de droit international 15 (2002): 2006-ff.

Falk, Richard. Keeping Nuremberg Alive, International Law. A Contemporary
Perspective, Edited by Kratochwil Falk, 494-513. Westview Press, 1985.

Finch, George A. “The Nuremberg Trial and International Law.” American Journal of
International Law41: 1 (1947).



a¥ ol B8 (558 Dl T g9y Sty g akaisild

Kammerhofer, Jorg. “The Pure Theory of Law and Its Modern Positivism: Internatinal
Legal Uses for Scholarship.” Proceedings of the 106th Annual Meeting of the American
Society of International Law (2012): 365-367.

Kelsen, Hans. “Collective and Identical Responsibility in International Law.” California
Law Review 3 (1943).

Kelsen, Hans. Principles of International Law. Second ed., New York, 1956.

Koskenniemi, Martti. From Apology to Utopia, The Structure of International Legal
Arguments. Helsinki, 1989.

Mack, Frank A. “The Law on Ultra Vires Acts and Contracts of Private Corporations.”
Marquette Law Review 14: 4 (1930).

Patterson, D. (ed.) A Companion to Philosophy of Law and Legal Theory. Blackwell,
1999.

Paulson, Stanley L. “Classical Legal Positivism at Nuremberg.” Philosophy and Public

Affairs 4: 2 (1975).

Paulus, Andreas L. “Law and Politics in the Age of Globalization.” European Journal of
International Law 11: 2 (2000).

Roberto, Ago. “Positivism Law and International Law.” American Journal of
International Law 51: 2 (1975): 698-701.

Symposium on Method in International Law, Bruno Simma and Andreas 1. Paulus Report,
American Journal of International Law (1999).

Weil, Prosper. “Towards Relation Normativity in International Law.” American Journal
of International Law 77 (1983): 441-442.

Websites

http://web.nmsu.edu/~dscoccia/376web/376lpaust.pdf

http://www.iccnow.org/documents/BenFerenczAddress.pdf( 08.01.2015).

http://www.sjsu.edu/faculty/harris/Eng101_TQpositivism.htm(03.01. 2015).

The military manuals, Germany § 482, cited in Rule 152. Command Responsibility for
Orders to Commit War Crimes available at https://www.icrc.org/customary-
ihl/eng/docs/v1 _rul rulel52

Precedent

Hostage Case, US. Military Tribunal, Nuremberg, Judgment of 19 February 1948, 1273,
available at http://werle.rewi.hu-berlin.de/Hostage%20Case09090 1mit%20deckblatt.pdf

Judgment in the Case of Commander Karl Nemann, Hospital Ship, Dover Castle, in
Judicial Decisions Involving Questions of International Law, American Journal of
International Law 16 (1992).


http://web.nmsu.edu/~dscoccia/376web/376lpaust.pdf
http://www.iccnow.org/documents/BenFerenczAddress.pdf(
http://www.sjsu.edu/faculty/harris/Eng101_TQpositivism.htm(03.01
https://www.icrc.org/customary
http://werle.rewi.hu-berlin.de/Hostage%20Case090901mit%20deckblatt.pdf

Legality: Positivistic Foundation
of the Penal Institutions in International Law

Aramesh SHAHBAZI (Ph.D.)

Assistant Professor of International Law, Allameh Tabataba’i University,
a.shahbazi@atu.ac.ir

Abstract
Positivism is distinct from natural law theories in that it holds that

there is no necessary conceptual connection between law and
morality, but Positivism sometimes has been diminished into pure
formalism. While Formal procedures of formation of the rules and
institutions in international law could be considered as a formalistic
aspect of positivism, positivism may also enter into foundational
frameworks in which the norms and the procedures could be formed.
In this context the positivistic aspect of creation of legal institutions
in international criminal law could be considered as an important
element in evaluation of the legality of institutions. The principle of
non-retroactivity of obligations, doctrine of act of State and the
superior order are some of the relevant examples. In this article by
focusing on the legal foundations for formation of the criminal
institutions in international law, we will consider whether the
Nuremberg was a legal criminal institution in international criminal
law and how it is possible to generalize the criteria of legality to
other international criminal institutions.

Keywords: legality, positivism, Nuremberg, legitimacy, formalism,
International Criminal Law, criminal justice.
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