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Abstract

The primary mission of the International Criminal Court is
DI the vindication of international criminal justice through
Research & Study combating impunity for perpetrators of the gravest

international crimes. In furtherance of this mandate, the Rome
Statute entrusts the Prosecutor with responsibility for
conducting preliminary examinations and initiating
investigations. This study seeks to identify and critically
analyze the principles and procedural standards governing the
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preliminary examination regime on the basis of the Rome
Statute, policy papers, the practice of the Office of the
Prosecutor, and other relevant legal materials. The study
addresses the following question: what normative principles
and procedural standards govern preliminary examinations in

Original Research . . ..
proceedings before the International Criminal Court?

Adopting a descriptive-analytical approach and drawing upon
library-based sources, the study concludes that, prior to the
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22 November 2024 commencement of an investigation, the Prosecutor must
Accepted: establish, at the stage of initial assessment, the existence of a

29 March 2025 reasonable basis to proceed. In this regard, the first governing

criterion consists in satisfying the requirements associated
with that threshold determination, namely jurisdiction,
admissibility, and the interests of justice. The study further
demonstrates that, once such a threshold has been satisfied,
the Prosecutor is required to obtain authorization from the
Pre-Trial Chamber before formally initiating an investigation
and must thereafter conduct and conclude the investigative
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process under the Chamber’s judicial supervision. Throughout all phases of the
proceedings, the Prosecutor and the Office of the Prosecutor are bound by the
principles of independence, impartiality, objectivity, transparency, and fully
informed prosecutorial assessment in the exercise of their functions.
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Extended Abstract

The establishment of an independent international criminal tribunal capable of
prosecuting perpetrators of the gravest international crimes has long constituted one
of the enduring aspirations of the international community. The underlying objective
was the creation of a judicial institution able to administer international criminal
justice independently of political allegiance to any particular State. Although efforts
toward this objective intensified in the aftermath of the Second World War, they
ultimately culminated in July 1998 with the adoption of the Rome Statute by 120
States. The Statute entered into force in 2002 and formally established the
International Criminal Court. The Court’s foundational purpose is the suppression of
impunity through the prosecution of perpetrators of genocide, crimes against
humanity, war crimes, and the crime of aggression. Within this institutional and
normative framework, the responsibility for conducting preliminary examinations
and initiating investigations has been entrusted to the Prosecutor. This article seeks
to identify and critically examine the governing principles and procedural standards
applicable to the preliminary examination regime before the International Criminal
Court. To this end, the study analyzes the provisions of the Rome Statute, policy
papers of the Office of the Prosecutor, prosecutorial practice, and other relevant
legal materials. Adopting a descriptive-analytical methodology and relying upon
library-based sources, the article addresses the following central question: what
principles and procedural standards govern preliminary examinations within the
procedural architecture of the International Criminal Court? The findings
demonstrate that, prior to the commencement of a formal investigation, the
Prosecutor is required to conduct a preliminary assessment in order to determine
whether there exists a reasonable basis to proceed pursuant to Article 53 of the
Rome Statute. This assessment requires the Prosecutor to evaluate three interrelated
criteria: jurisdiction, admissibility, and the interests of justice. The satisfaction of
these requirements constitutes the legal threshold necessary for the initiation of a
formal investigation. In practical terms, the Prosecutor must determine whether the
available information establishes a reasonable and credible basis to believe that
crimes falling within the jurisdiction of the Court have been committed, are being
committed, or may imminently occur. In undertaking this assessment, the Prosecutor
must first ascertain the jurisdiction of the Court ratione materiae, ratione temporis,
ratione loci, and ratione personae. Article 19 of the Rome Statute expressly requires
the Court to satisfy itself of its jurisdiction in every matter brought before it.
Following this jurisdictional inquiry, the Prosecutor must assess admissibility from
the dual perspectives of the principle of complementarity and the gravity threshold.
Where either of these conditions is not fulfilled, or where the Prosecutor determines
that the initiation of an investigation or prosecution would be contrary to the
interests of justice, the matter may be deemed inadmissible and the proceedings
discontinued. Particular significance is attached under Article 53 of the Rome
Statute to the concept of the interests of justice. Prior to reaching a final
determination, the Prosecutor must carefully evaluate whether broader
considerations of justice militate against the initiation or continuation of
proceedings. Accordingly, the Office of the Prosecutor may decide not to commence
or proceed with an investigation in light of ongoing peace negotiations, national
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reconciliation initiatives, truth commissions, domestic amnesties, or traditional
mechanisms of restorative justice. Consequently, even in circumstances involving
crimes of exceptional gravity and substantial victim interests, the Prosecutor may
nevertheless decline to proceed where broader considerations relating to the interests
of justice so require. The first and most fundamental procedural standard governing
preliminary examinations may therefore be understood as the establishment of the
reasonable basis threshold through satisfaction of the criteria of jurisdiction,
admissibility, and the interests of justice. At the same time, prosecutorial discretion
in this area is not absolute. Any decision by the Prosecutor not to proceed on
grounds relating to the interests of justice, whether prior to or during prosecution,
remains subject to review and approval by the Pre-Trial Chamber. Moreover, where
the reasonable basis threshold has been satisfied, the Prosecutor must obtain
authorization from the Pre-Trial Chamber prior to formally opening an investigation
and must subsequently conduct and conclude the investigation under the Chamber’s
judicial oversight. Although the Pre-Trial Chamber may reject a request to authorize
an investigation, the Prosecutor retains the procedural right to seek review of such
determinations. Throughout all phases of the proceedings, the Prosecutor and the
Office of the Prosecutor are required to act in accordance with the principles of
independence, impartiality, objectivity, transparency, and evidence-based
prosecutorial assessment. Article 42(1) of the Rome Statute expressly provides that
the Office of the Prosecutor shall function as an independent organ of the Court and
that no member of the Office shall seek or receive instructions from external actors.
Likewise, the principle of impartiality, reflected in Articles 21(3) and 42(7) of the
Rome Statute, requires the Prosecutor to apply consistent standards and
methodologies irrespective of the States, parties, individuals, or groups concerned.
No distinction may therefore be drawn on discriminatory or otherwise impermissible
grounds under the Statute. Furthermore, prosecutorial case selection before the
International Criminal Court constitutes an information-driven and evidence-based
process. The Office of the Prosecutor selects and pursues cases only where the
available or potentially obtainable evidence, including evidence capable of being
secured through further investigation, can reasonably justify the selection of a
particular case. Pursuant to Article 54(1) of the Rome Statute, the principle of
objectivity governs the preliminary examination stage in relation to all information
capable of forming the basis for a decision to proceed with an investigation. Since
much of the information assessed during preliminary examinations originates from
external sources, particular attention must be devoted to evaluating both source
reliability and evidentiary credibility. In furtherance of fairness, objectivity, and
procedural integrity, the Office of the Prosecutor also seeks to ensure that all
relevant parties are afforded an adequate opportunity to submit information and
observations. Notwithstanding these normative guarantees and procedural
safeguards, the Prosecutor encounters substantial practical and institutional obstacles
in the discharge of prosecutorial functions. These include the deferral powers of the
United Nations Security Council, the possibility of investigative postponement
arising from the operation of the complementarity regime, political
instrumentalization of proceedings, and persistent patterns of State non-cooperation.
Moreover, neither the Office of the Prosecutor nor the International Criminal Court
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possesses an autonomous enforcement mechanism or effective coercive apparatus
capable of independently implementing judicial orders and prosecutorial decisions.
The execution of arrest warrants and surrender requests within national territories
necessarily depends upon State cooperation, which is frequently withheld in
practice. It may therefore be argued that, notwithstanding the formal independence
accorded to the Prosecutor under the Rome Statute, the Prosecutor does not
invariably enjoy sufficient institutional autonomy, operational capacity, or practical
freedom of action to conduct preliminary examinations and investigations
effectively and without external constraint.
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