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ABSTRACT

Empiricism, as a philosophical school, has been
influential in various fields of science through
suggesting experiential method. The usage of this
method in criminal law is also being expanded.
Due to the religious foundations of law in Iran, it
is necessary to recognize the possibility of using
empirical method in Iranian criminal law system.
According to some articles of Iranian constitution,
using advanced human experiences and trying to
advance them in order to achieve the goals of the
Islamic Republic of Iran is necessary. Among the
sources of Islamic law is bina al-oqala i.e. common
sense or manner of the wise people and there is no
doubt that wise people rely upon experience. Even
though experiential studies don’t result in surety
and certainty, they bring credible conjecture
and Islamic view recognizes credibility of such
knowledge. In practice, Iranian legislator has
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paid attention to the findings of experiential studies less and more in all types
of punishments like had (prescribed punishment), qisas (retaliation), diyah
(blood money or compensation) and ta’zir (discretionary punishment). The
legislator's benefit from empirical findings in Iranian criminal law, however,
has not been based on statistical and precise studies. This shortcoming, in its
turn, has resulted in a huge number of changes which have not been based on
considering the previous experiences.
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Extended Abstract]

Empiricism, as a philosophical school, has been influential in various fields of
science through suggesting experiential method. The usage of this method in
criminal law is also being expanded in recent decades. There is a strong move-
ment that seriously studies the relationship between law and empirical sciences.
Due to the fact that all laws and regulations including criminal law in Islamic
Republic of Iran should be based on Islamic foundations, it is necessary to rec-
ognize the possibility and the extent of using empirical method in Iranian crimi-
nal law. Generally speaking, Iranian constitution welcomes human experiences.
According to article 2 of the constitution, using advanced human experiences
and trying to advance them in order to achieve the goals of the Islamic Republic
of Iran including protection of human dignity and his high value along with his
freedom and responsibility in front of God is necessary. Primary understanding
of sharia law, might suggest that Islamic laws and decrees are determined by
the divine legislator and thereby not being capable of development and change
in the light of experimental findings. However, there are a verity of bases which
allow and even recommend reliance upon the findings of experimental studies.
Reason is often recognized as one of the sources of sharia law. Strong and re-
liable findings of experience can be evaluated as a part of intellectual findings.
According to the rule of concomitance between reason and Sharia, the decrees
of reason is compatible and consistent with the divine law. Regardless of the
details, reason judges that experimental findings should not be ignored. Simi-
larly, bina al-oqala is recognized as another source of Islamic law. Bina al-oqala
or common sense is the manner of the wise people and it is reliable as long as
the manner comes from the very requirement of wisdom and is not negated ex-
plicitly or implicitly by the Holy Lawmaker (Share). There is no doubt that wise
people in different cultures and civilizations evaluate experience as a valuable
source of knowledge in different aspects of their life including laws and regu-
lations. The framework in which they trust experimental findings, however, is
controversial in different schools of thought. This controversy doesn't deny that
they are generally unanimous on the credibility and reliability of experience.
It is evident that experimental studies per se and regardless of the situation of
particular cases don’t result in certainty. Rather, they bring credible conjecture
and Islamic principles recognize credibility of such knowledge. In conventional
disciplines including law and Figh we hardly deal with knowledge in its phil-
osophical sense which is associated with different levels of certainty. In many
cases, the knowledge which comes through experience is not weaker than what
we achieve through single hadith (al-khabar al-wahid) i.e. a hadith that due to
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the quantity and quality of its transmitters brings nothing but conjecture(dhan).
The reliance upon conjecture stemming from experiment is acceptable in a
broader scale based on a theory suggests that when there is no access to in-
fallible imam) to learn sharia from him, conjecture is acceptable regardless of
its source. The theory is known as closure of gate of knowledge (insidad bab
al-ilm). One version of this theory attributes the credibility of conjecture at the
end to the reason itself. Indeed, considering the fact that all sharia laws cannot
be understood through recognized sources such as Holy Qur’an and Sunnah,
the turn will be for conjecture no matter what its source is. Throughout 40
years experiment of codification of sharia in Islamic Republic of Iran, Iranian
legislator has paid attention to the findings of experiential studies less and more
in all types of punishments like had(prescribed punishment), qisas(retaliation),
diyah(blood money or compensation) and to a broader extent in ta’zir(discre-
tionary punishment). The legislator's benefit from empirical findings in Iranian
criminal law, however, has not been based on statistical and precise studies.
This shortcoming, in its turn, has resulted in a number of changes which have
not been based on considering the previous experiences. The article concludes
that despite some imperfections in empirical approach, its implementation in
all kinds of punishments including hodood is religiously possible, needless to
say that development of this approach requires its own backgrounds and instru-
ments, of them is data gathering, precise statistics and statistical analysis while
avoiding bias and prejudgment. Recommending development of empirical ap-
proach in criminal law, however, doesn't mean that all aspects of criminal law
including those related to values and non-quantitative matters like justice are
the subjects of empirical studies.
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