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ABSTRACT

S.D.LL. One of the foremost defense rights of the
Bl Ly accused enshrined in international documents

and legal systems of most countries including
Iran and the People's Republic of China
is the right to remain silent and the right to
refrain from self-recrimination in the face of
interrogation by a legal body. And handing
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there are quite a number of differences between them. But with regard
to Iranian lawyers' view about the purview of applying the right to
silence, there are some concerns that should be considered; furthermore,
some instances such as investigation and prosecution officials' lack of
responsibility for proclaiming the defendant the right to silence, lack of
recognizing the exclusionary rule of evidence and lack of requiring audio
and video recording during the course of investigation and envisaging
the arrangement of the mechanisms thereof have been less noticed by the
legislator. In contrast, whereas the Chinese legislator explicitly pointed
out the matters of the right to silence, the prohibition of self-incrimination
under duress and the exclusionary rule of evidence, the observance of the
rights has been subject to conflict in Chinese criminal proceedings in
respect of law enforcement; that is, there are a myriad of notions among
them.Hence, this article attempts to investigate in a descriptive and
analytical way the obstacles and challenges in implementing these rights
in Iran and China’s penal systems.
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Extended Abstract]

One of the foremost defense rights guaranteed by the defendant in international
documents and legal systems in most countries including Iran and the People's
Republic of China is the defendant’s right to remain silent before a legal
authority’s questioning and the right to prohibit coercion of self-criminalization
and prohibition of offering evidence of their innocence. By resorting to such a
tool, the suspect and the accused will enjoy the least opportunity to guarantee
their defense rights without companiment to cooperate with judicial authorities.
The right to silence is based on human dignity, fairness in the proceedings, and
the effects of presumption of innocence and a fundamental guarantee against
abuse of power. The right to remain silent during interrogation and trial is an
inseparable presumption of innocence and a central guarantee of the right not to
coerce and plead guilty or testify against oneself. As law enforcement officers
endeavor their utmost to secure confessions or statements indicating their guilt,
and the exercise of the right to silence the suspect and the accused, these efforts
are underestimated. The right to silence is enshrined in many domestic law
systems although it is not explicitly enumerated in international human rights
treaties. Also, the offender’s lack of coercion to confess against oneself is
another requirement of the pity principle and the right to silence. According
to international documents, no criminal defendant shall be forced to testify
against themselves or plead guilty. The ban is consistent with the presumption
of innocence, which is proved by the prosecutor, and the prohibition on
torture or other cruel, inhuman and degrading treatment. In Iran's penal code,
the right to silence was not explicitly envisaged by the legislature before the
amendments to the Criminal Procedure Code of 2013. Until Article 197 of
the Iran Criminal Procedure Code of 2013, the right to silence was explicitly
accepted and deemed as one of the legal requirements for the judicial authorities
regarding the observance of citizenship rights, the understanding of the right
to remain silent to the accused and respect for this right. According to Iran’s
penal system, the principle of self-criminalization is not accepted, and there
is no explicit regulation prohibiting this method, and this issue is a point of
dispute among domestic jurists. Some consider the right to silence the result of
the prohibition of self-criminalization and giving information, and some others
deem the right to silence and the right to be criminalized on the same level and
consider them one and the same thing. The People's Republic of China has a
long history and culture, but it has a new and nascent legal system. As for those
in their home countries who are acclimatized to rights, judicial decisions and
regulations, it seems very strange that China, as a major country in terms of
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size and population, had not yet drafted its contemporary Criminal Procedure
Code until 1979. In this country, the tendency towards a socialist free market
economy and concerns regarding the observance of human rights and foreign
investment have led to the revision of the country's laws. Therefore, it has
taken practical measures to reform the criminal justice system, at the legislative
and judicial level, and in light of international human rights law, in relation to
international treaties that focus more on protecting the human rights of citizens.
The Code of Criminal Procedure was revised several times from 1979 to 2018,
especially after the signing of the International Covenant. The presumption of
innocence, the right to prohibit torture, the elimination of unlawful evidence
including the right to prohibit self-criminalization as the defense rights of the
suspect and the accused, along with other standards in the criminal justice
system, were amended and modified. In 2012, the People's Congress of China,
along with a number of amendments to domestic law, ratified the right not to
self-criminalize. According to the majority of Chinese academics and jurists,
the Criminal Procedure Code does not mention the right to silence, either in
the interrogation or in the trial debate. However, there is disagreement among
jurists about the concept of Article 52 and the principle of non-imposition of
self-criminalization. A group believes that this provision prohibits improper
interrogation methods while others believe it prohibits forcing a person to prove
their crime. In contrast, some experts believe the right to silence is referred to
in the law and consider the lack of self-imposed criminality as an implicit right
of silence. Therefore, given the attention of Iranian jurists regarding the limits
of the exercise of the right to silence, there are concerns, and instances of the
lack of duty of the investigating authorities, prosecution and judicial authorities
regarding the declaration of the right to silence to the accused, the lack of
recognition of the rule of rejection of evidence, and the lack of obligation to
record audio and video during interrogation stages, as well as the anticipation
of the preparation and preparation of its mechanisms, have been neglected by
the legislature. In contrast, although the legislator of the People's Republic of
China has implicitly referred to the issues of prohibition of self-criminalization
and the rule of rejection of evidence explicitly and the right to silence, but
from the executive point of view, observance of these rights in China's criminal
proceedings has also been disputed and there are several disagreements among
them, so this article tries to descriptively and analytically document the legal
documents, some obstacles and challenges ahead. In the implementation of
these rights in two criminal systems to be examined and analyzed.
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