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ABSTRACT

Responsibility always comes with
commitment. In the realm of criminal law,
the content of this obligation is to accept the
effects and consequences of criminal acts, that
is, to bear the punishment that is considered
as responds for the reprehensible acts of
the criminal; But simply by committing a
crime, the burden of responsibility cannot
be placed on the culprit's shoulders at once,
but before that, one should be considered
worthy of bearing this heavy burden. Jurists
call the ability to accept the burden of guilt
as "imputability" and have defined it as the
subject's having the power of intelligence and
discretion. Therefore, if the criminal does not
have intelligence and free will, one will not be
responsible for his actions. In accordance with
this approach, in the Belgian legal system, the
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lack of criminal responsibility of children is accepted.

Accordingly, in this system, criminal maturity is set at 18 years. Under
this age, children cannot be sentenced based on general rules. Legal
developments in this country show that although the laws have had a
protective tendency towards children, in recent years due to security
considerations and more protection. From society, the punitive approach
has been proposed in the field of responding to the behavior of children
against the law. The trend towards restorative justice in response to the
behavior of children violating the law and emphasizing more parental
responsibilities is also among the emerging approaches that can be seen
in the Belgian legal system.

Keywords: Child delinquency, Criminal maturity, Criminal responsibility,
Criminal law, Belgian legal system.

[Funding:

The author(s) received no financial support (funding, grants, and sponsorship) for the
research, authorship, and/or publication of this article.

[ Author Contributions:

[Abbas Tadayyon: Conceptualization, Methodology, Software, Validation, Formal
analysis, Investigation, Resources, Data Curation, Writing - Original Draft, Writing -
Review & Editing, Visualization, Supervision, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:

Tadayyon, Abbas. “From Protection to Re-Retributive in the Context of Criminal Responsibility]
of Children in the Belgian Legal System” Journal of Criminal Law and Criminology 12, no.|
23 (September 5, 2024), 359-380.

360



361

Journal of Criminal Law and Criminology: V 12, Issue 23, Spring - Summer 2024

Extended Abstract]

Responsibility always comes with commitment. In the realm of criminal
law, the content of this obligation is to accept the effects and consequences
of criminal acts, that is, to bear the punishment that is considered as
punishment for the reprehensible acts of the criminal; But simply by
committing a crime, the burden of responsibility cannot be placed on
the culprit's shoulders at once, but before that, he should be considered
worthy of bearing this heavy burden. Jurists call the ability
to accept the burden of guilt as "attributability" and have defined it as
the subject's having the power of perception and discretion.

Therefore, if the criminal does not have evidence and is free, he will not
be responsible for his actions.

In the realm of criminal law, committing any act and behavior that
violates criminal law by a child brings him into the criminal realm, and
as soon as the child enters this realm, the issue of children's criminal
rights is raised because children, like adults, have rights in These are
the fields and they should be dealt with according to their own rules and
regulations. The way of social reactions against children's
delinquency, considering their special differential criminal policy, has
always been followed with particular obsession in the domestic laws
of countries and international documents, and the recommendation
has always been that the adopted response should always be not only
appropriate to the circumstances and severity of the crime, but it should
also be in harmony with the conditions and needs of teenagers and the
needs of society.

From the point of view of children's criminal law, any measures taken
against children's delinquency must be taken with regard to children's
vulnerability and the ultimate goal of these measures, which is the
correction and education of delinquents.

It is for this reason that in the domestic laws of countries and especially
in the light of international documents, depriving a child of the right to
freedom is allowed only as a "last resort" and "in the shortest possible
time" and it has always been emphasized that Punishment should be
considered as a means of correction and care in order to revive the child
and return him to the society. Limiting the scope of the
application of custodial punishment in the case of delinquent children
is based on the idea that the risk of their victimization is reduced to the
minimum possible and that there is no disruption in the way of their
correction and education and their return to society.
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This article is trying to investigate this issue in the Belgian legal
system with a descriptive-analytical approach using library sources and
survey tools. Investigations show that in the legal system of Belgium,
in accordance with the mentioned approach, the presumption of non-
criminal responsibility of children has been accepted. Accordingly, in
this system, criminal maturity is set at 18 years.

Below this age, children cannot be sentenced according to general
rules.

Legal developments in this country show that although the laws have
a protectionist tendency towards children, in recent years, due to security
considerations and greater protection of the community, a punitive
approach has been proposed in the field of responding to the behavior
of children against the law. The tendency towards restorative justice in
response to children's law-breaking behaviors and emphasis on greater
parental responsibilities are among the emerging approaches that can be
seen in the Belgian legal system.

In this legal system, with a correct understanding of the concept of
responsibility and the status of children, they are kept away from the
general criminal system and resocialization measures are always adopted
for them. In the reforms of recent years, this approach has been shown
that although children are not criminally liable due to the decree of non-
criminal liability, taking restorative measures aimed at compensating the
victims and reducing their pain will not be incompatible with this decree.

Therefore, the lack of criminal responsibility of children should not
mean their absolute irresponsibility.

Although the Belgian children's penal system has faced ups and
downs in response to their illegal behavior, it is based on the issue that it
should be differentiated between delinquent children and children with
problems or in danger, and as a result, in response to the behaviors They
also follow different patterns, there is a consensus.

In recent years, due to political and social considerations, the response
to delinquent children has approached the realm of adults' responses,
which brings to mind the security approach.
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