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ABSTRACT

From the beginning of the 19th century,
Iranian statesmen, by taking FEuropean
countries as models, began efforts to
modernize the country, particularly in military
fields. From the second half of this century,
with the introduction of the concept of law
into the Iranian legal literature, the need for
the reconstruction of the legal system also
emerged. The thinkers of this period believed
that law was an indispensable tool for the
country's progress and a fundamental step
towards modernization. Mostashar al-Dawlah
was one of the first thinkers who, by writing the
treatise "One Word," attempted to introduce
the concept of law to Iranian society. The
discussion on the principles of criminal law
constitutes an important part of this treatise.
In light of these principles, the Mostashar
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al-Dawlah has attempted to incorporate the law within the framework
of existing foundations. An analytical examination of the criminal law
system outlined in the treatise "One Word" can clearly demonstrate,
firstly, what the position of Mostashar al-Dawlah is regarding the
existing foundations and sources of law, which ones he deems in need
of transformation, and secondly, whether his desired legal system can
be considered modern or not. To this end, this article will comparatively
examine the modern legal system in Europe and the desired penal system
of the Mostashar al-Dawlah at three levels: foundation, source, and
objective, to demonstrate that the law proposed resembles the concept of
law in modern legal systems only in form, not in substance.
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Extended Abstract]

Since the early nineteenth century, particularly in the wake of military
defeats against Russia, Iranian statesmen and intellectuals became
increasingly aware of the nation's relative backwardness in comparison
to Europe. At this juncture, the notion of progress emerged as an essential
imperative for the nation.

Consequently, Iranian leaders sought to modernize the country,
particularly in military domains, by emulating European models. By the
latter half of the century, thinkers argued that any initiative for progress
and development must first address the reform of the governance structure,
positing that the most pressing need was not merely military equipment
or industrial factories, but rather the establishment of a comprehensive
legal framework to organize the political and legal system. They
contended that law was an indispensable tool for national advancement
and a critical step toward modernization. Mirza Yusuf Khan Tabatabai,
known as Mostashar al-Dawlah (d. 1895), was a prominent thinker who
articulated his vision of law in a treatise titled "One Word," published in
1871 (1287 AH). This work distinguishes itself from other legal writings
by not only enumerating positive legal norms but also encapsulating the
fundamental principles governing the essence of law. A significant portion
of this treatise is dedicated to discussions of criminal law principles. In
light of these principles, Mostashar al-Dawlah sought to position law as
a source of rights within existing legal frameworks.

Historical analyses have characterized the initiatives since the early
nineteenth century aimed at achieving progress as a modernization
project, encompassing military, scientific, industrial, and legal
domains. Furthermore, modernization has often been synonymous
with Europeanization, as Iranian statesmen perceived the emulation of
European practices as essential for national renewal, equating progress
with achieving a status comparable to that of European countries.

Nevertheless, researchers have consistently emphasized that the legal
conceptasitdeveloped in Iran did not fully align with the European model,
and the emergence of the idea of progress through the establishment of
law did not result in a complete departure from traditional practices.
It can be asserted that the most significant components distinguishing
legal systems are the foundations, sources, and objectives of legal norms
within each system.

Among these components, the basis of the validity of a legal rule -
its source of obligation - can be both determinative and directive for the
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others. Thus, changes in the foundational basis of rules will inevitably
affect their sources and objectives. Consequently, the transition from
traditional law to modern law can be viewed as a transformation at both
the foundational level and in the source of obligation of legal rules. An
analytical examination of the criminal law system outlined in "One Word"
can elucidate, first, Mostashar al-Dawlah's perspective on the existing
legal foundations and sources that he believes require reform, and second,
whether his envisioned legal system can be considered modern. This
study posits that Mostashar al-Dawlah's objective in advocating for law
was to compile and systematize scattered jurisprudential rules derived
from religious sources into a coherent and codified framework. He did
not seek to create a rupture with prevailing traditions; for him, Sharia
remained a valid source of obligation for legal norms. The legal system
envisioned by Mostashar al-Dawlah is modern in terms of its sources yet
traditional at its foundational level, as he perceives the source of law as a
codified body of rules known as "law," while the basis for the obligatory
nature of these rules is not human rationality but rather the will of the
legislator, which is rooted in divine revelations. In terms of objectives,
the law advocated by Mostashar al-Dawlah diverges from modernity;
while modernity regards the ultimate value as the protection of individual
freedoms, the goal pursued by the author of "One Word" through altering
the source of law while maintaining its foundation is ultimately the
progress and advancement of the nation. For him, guaranteeing individual
rights is not an end in itself but a means to achieve the greater objective
of progress. As a result, the legal framework envisioned by Mostashar
al-Dawlah resembles the modern concept of law only in form, not in
substance.
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