Copyright & Creative Commons:

The copyright of articles published in the Journal of Criminal Law and Criminology Studies remains with the author(s). This journal is published as an open access

publication, and all articles are distributed under the terms of the Creative Commons Attribution-NonCommercial 4.0 International License (CC BY-NC 4.0). This
license permits use, redistribution, and reproduction in any medium, provided the original work is properly cited and the use is non-commercial in nature.
For more information, please refer to the journal’s Open Access Policy page.

A Critique of the Punishment for Coerced Homicide in
Criminal Law and Islamic Jurisprudence Based on
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Abstract

Coerced homicide (ikrah fi'l-qatl) represents one of those instances where
its punishment under Iranian law conflicts with both the logic of criminal
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law and customary norms. While the legislature
recognizes coercion (ikrah) in cases involving less-than-
lethal harm - punishing the coercer (mukrih) as an
indirect cause (sabab) - it does not admit coercion as a
defense in homicide cases, instead deeming the coerced
killer (mukrah) liable for talion (qgisas). This distinction
lacks a substantive basis, as the operational mechanism
of coercion functions identically in both lethal and non-
lethal contexts. Moreover, customary justice does not
view punishing the coerced as equitable. Consequently,
a jurisprudential foundation must be established that
satisfies both Sharia requirements and aligns with
criminal law logic and customary norms. The principle
of "supervening cause over direct perpetrator” (sabab
aqwa min al-mubashir) provides a comprehensive basis
for adjudicating coerced homicide, as it is firmly
grounded in both fighi and customary practice. This
principle resolves the logical inconsistency in denying
coercion's exculpatory effect in homicide while
accepting it for lesser harms, given that the coercive
mechanism operates uniformly across both scenarios.
Furthermore, coerced actors lack social culpability, as
society views them as excused (ma'dhiir) under duress,
making talion incompatible with customary conceptions
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of justice in such cases.
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Extended Abstract

Coerced homicide under the Islamic Penal Code exemplifies a divergence
between Iranian legislation and established norms of criminal law.
Notably, while Iranian law recognizes coercion as a defense for non-
lethal offenses and ta'zirat (discretionary punishments), it denies this
defense for homicide. Conventional criminal law treats coercion as an
impediment to punishment because the coerced individual acts without
genuine consent - the key distinction between coercion (ikrah, which
vitiates consent) and compulsion (ijbar, which negates volition entirely).
Absent volition, criminal liability dissolves, as punishment presupposes
culpable intent. But if coercion preserves volition, why does criminal law
still bar punishment? The answer lies in social excusability: when
individuals act under dire threats to themselves or loved ones, customary
judgment (‘urf) deems them morally blameless. Their behavior, viewed
through communal empathy, appears natural rather than deviant,
warranting exemption from punishment. The authors contend that
excusability under coercion should not hinge on volition's
presence/absence, as: 1) coercion undeniably involves volition; and 2)
self-defense and necessity scenarios - which also involve volition - are
likewise excused by customary standards. This reflects the principle of
"customary culpability" (mujrimiyyat ‘urfiyya) central to this study.
Islamic Jurisprudential bases for punishing coerced acts differ. For non-
lethal crimes, jurists cite the hadith "raf' al-qalam" (lifting responsibility)
to exempt the coerced and attribute liability to the coercer. However, they
restrict this through hadiths like Zurara's authentic narration, the
"imtinan" rule, and (per some) scholarly consensus (ijma'), denying
coercion as justification for homicide. Thus, majority opinion mandates
talion for the coerced killer and life imprisonment for the coercer. A
minority of jurists employ 'ustl principles to circumvent this logical
impasse, as punishing the coerced defies customary norms. Both
positions remain critiquable - the majority view suffers logical flaws in
rejecting coercion's applicability to homicide, while minority arguments
lack doctrinal traction. The solution lies in a concept equally valid in
Islamic jurisprudence and criminal law: "supervening cause over direct
perpetrator”" (sabab aqwa min al-mubashir). In Islamic criminal law,
"cause" (sabab) denotes indirect commission of a crime, which may be
superior, inferior, or equal to direct perpetration (mubashara). Coerced
homicide exemplifies '"supervening cause,” where the coercer's
culpability overrides the actor's. Normally, causes are not supervening to
direct perpetrators - hence jurists generally hold direct actors liable unless
the cause dominates (e.g., if the actor is ignorant, insane, unaware, or
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coerced). A "supervening cause" negates attribution to the direct actor,
transferring liability to the coercer as the intending agent. This study's
central hypothesis posits that crimes committed under coercion constitute
"supervening cause" scenarios, excusing the coerced and implicating the
coercer. This approach mirrors customary criminal law reasoning and,
grounded in jurisprudential principles, offers legislators a coherent
framework.
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