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Abstract

The legislative criminal policy of Iran, in accordance with
Article 4 of the Constitution, is influenced by religious
rules and norms, which prompts the dominance of a
religious paternalistic approach over it. This research,
utilizing a descriptive-analytical method, seeks to answer
the question of what challenges this dominant approach in
criminal policy and the religious background of criminal
regulations create when considering the issue of the
legitimacy of criminalization, so that by answering this
question, these challenges and the grounds for their
emergence are explained. The findings of this research
indicate that the criminalization of religious norms, due to
the unchangeability of these norms and the approach of
strict adherence to religious norms without attention to
the necessity of discovering and understanding their
underlying interests, leads to the creation of a religious
paternalistic approach in the sphere of legislative criminal
policy and brings its model closer to the state model,
which results in the expansion of criminal intervention
into private spheres and will pose an obstacle to attention
to the legitimacy of criminalization. Meanwhile, from the
condition of the prevalence of the ruling in the
confirmatory rulings (ahkam imzayi) of Islam, one can

arrive at the necessity of attention to the legitimacy of criminalization and

overcome these challenges.
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Extended Abstract

The legislative criminal policy of Iran, in accordance with Article 4 of the
Constitution, is influenced by religious rules and norms, and this causes the
dominance of a religious paternalistic approach over it, and given this approach
and the influence of religious law on Iran's criminal regulations, the subject
discussable from the perspective of this study is the possibility of attention to the
legitimacy of criminalization and the theoretical challenges facing it. The
intended meaning of theoretical challenges is perspectival and structural
challenges that stem from the specific approach of Iran's legislative criminal
policy and, in a broader scope, the ideological approaches of Iran's political
system. This type of challenge is contrasted with practical challenges that
criminal policy faces in practice and when adopting and considering legitimacy
at the moment of criminalization, which falls outside the subject of this study. A
noteworthy point is that attention to the legitimacy of criminalization entails
necessities such as establishing societal harmony with criminalization,
legitimizing criminal law, and developing the efficiency of governance, and
inattention to these necessities will bring about harms such as the emergence of
widespread crime, obsolete criminal law, penal inflation, and civil disobedience.
The examination of these necessities and the harms of inattention to the
legitimacy of criminalization fall outside the scope of this study; however, the
very necessity of attention to the subject of the legitimacy of criminalization is
regarded by the authors as an unassailable presupposition. In this study, after
examining the influence of the religious background of criminal regulations on
legislative criminal policy, the theory of strict adherence to religious norms, the
need and possibility of ascertaining the purpose of the Lawgiver (Share’) in
adhering to these norms, and the unchangeability of religious norms due to the
dominance of the paternalistic approach in legislative criminal policy, and finally
the influence of this approach on the model of Iran's legislative criminal policy
are addressed.

In this regard, the theory of strict adherence to religious norms has been
examined, according to which humans are duty-bound to follow the rulings of
the Sharia and obey the commands of God, and it even considers definitive
rational commands as presupposedly-binding rulings and adherence to them is
considered a duty for humans. Based on this, even if humans have the possibility
to ascertain the purpose of the Lawgiver, the justification of the duty doesnot
matter; because all religious rulings secure the interests of humans and this is
considered a presupposed matter. But in the context of legislation and legislative
criminal policy, the mere existence of a religious background and the duty of
strict adherence for the addressees of criminal law is not sufficient for its
acceptance, and it is necessary that the purpose of establishing these regulations
for implementation at the societal level be clear. The challenge of legislative
criminal policy (criminal legislation) in this context stems precisely from this
point that, based on religious principles, the interests (masalih) and harms
(mafasid) of acts are presupposed to be predetermined.

Therefore, based on this view, the mere violation of religious laws is sufficient to
justify considering an act a crime, and to justify it, there is no need to pay
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attention to its degree of legitimacy and acceptance among the people. Also, the
conflict between the stability and sanctity of religious norms (with the aim of
otherworldly salvation) and the criterion of social legitimacy (as the basis for
criminalization in secular law) has led to a fundamental challenge in criminal
legislation. From a religious perspective, moral vices are prosecutable inherently
and independent of public opinion, whereas modern criminal law makes
criminalization conditional upon the protection of "public order" and "the will of
the people." This confrontation subjects legislative criminal policy to complex
challenges.

In another section of the study, the dominance of the paternalistic approach over
legislative criminal policy- whether religious or political- is scrutinized. A matter
that is in conflict with the social legitimacy of criminalization. The cause of this
conflict returns to the nature of the paternalistic approach, which is based on the
coercive intervention of the state under the guise of protecting citizens and with
the assumption of the rational superiority of the rulers. In such an approach,
attention to the legitimacy of criminalization lacks a conceptual place; because
the basis is that the legislator knows the interests of the people better than they
do themselves, and thus no need is felt to gain public legitimacy. The
predominance of this aspect over legislative criminal policy propels attention to
the legitimacy of criminalization, in terms of the principles governing criminal
policy, to drift away from its own meaning and motive. Because the foundation
and basis of this approach is based on the belief in a better understanding and
comprehension of issues, and in this context, no need or necessity for attention to
legitimacy will emerge.

This study seeks to answer the questions that, assuming the necessity of attention
to the legitimacy of criminalization, does the capacity for attention to the
legitimacy of criminalization exist theoretically within the context of Iran's
legislative criminal policy? And what challenges does the paternalistic approach
dominating criminal policy and the religious background of criminal regulations
create when considering the subject of the legitimacy of criminalization? And by
answering these questions, the challenges and the grounds for their creation are
explained.

The study utilized a descriptive-analytical framework, library resources, legal
analysis and case studies.

Findings of the study indicate that the criminalization of religious norms, due to
the unchangeability of these norms and the approach of strict adherence to
religious norms without attention to the necessity of discovering and
understanding their underlying interests, leads to the creation of a religious
paternalistic approach in the realm of legislative criminal policy and brings its
model closer to the state model, which results in the expansion of criminal
intervention into private spheres and will pose an obstacle to attention to the
legitimacy of criminalization. Identifying the theoretical challenges of attention
to the legitimacy of criminalization within the context of Iran's legislative
criminal policy makes it possible to provide the grounds for examining these
challenges and resolving them when considering the legitimacy of
criminalization. The core theoretical impediment is a foundational conflict: the
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source of legal validity is perceived as divine will rather than popular consent,
which structurally marginalizes social legitimacy as a relevant criterion for
criminalization.

It can be acknowledged that the domain of Islamic criminal policy provides the
possibility for Iran's legislative policymakers to, despite the religious background
and the paternalistic approach dominating the enactment of criminal laws, utilize
mechanisms such as the prohibition of resorting to coercion and the condition of
the prevalence of the ruling in the confirmatory rulings of Islam, and by
considering the necessities of attention to the legitimacy of criminalization and in
order to prevent the harms of inattention to it, overcome these challenges and
pay attention to the legitimacy of criminalization in enacting criminal laws with
a religious background. This necessitates a jurisprudential shift from a purely
normative-deductive method to one that incorporates sociological considerations
into the interpretation and application of religious principles, thereby reconciling
divine command with social utility.
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