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Abstract

Genocide, as the most severe international crime, is distinguished from other international crimes
by the unique structure of its mental element. Although the emphasis on the existence of specific
intent plays a fundamental role in defining this crime, in practice it faces serious difficulties in
proving the perpetrator’s state of mind. One of the most important theoretical and practical
challenges in this regard is determining the position of recklessness within the mental element of
genocide and its relationship to specific intent a question that has long been debated both in legal
doctrine and in international judicial practice. This study aims to examine the role of
recklessness in the mental element of genocide and seeks to answer whether the mental element
of genocide absolutely requires establishing a traditional conception of specific intent to destroy
protected groups, or whether, under certain circumstances, conscious recklessness or gross
negligence could function as an equivalent to pure intent. Based on descriptive analytical
research, the findings indicate that a complete denial of the role of recklessness in the mental
element of genocide is inconsistent with the practical realities of committing and proving this
crime. At the same time, reducing recklessness merely to a tool for inferring specific intent is
insufficient. Therefore, it can be concluded that, in certain situations, recognizing conscious
recklessness as a functional equivalent to specific intent to destroy, wholly or partially, the
protected groups represents a more logical and effective approach one that preserves the
distinctive nature of genocide while better serving the interests of international criminal justice.

Keywords: Genocide, Recklessness, Gross Negligence, Specific Intent, Mental Element,
International Criminal Law
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2. Rome Statute of the International Criminal Court 1998
3. Mental Element: “1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime
within the court only if the material elements are committed with intent and knowledge. 2. For the purposes of this article, a
person has intent where:
(a) In relation to conduct, that person means to engage in the conduct
(b) In realation to a consequence, that person means to cause that consequence or is aware that it will occur in the ordinary course
of events.
3. For the purpose of this article, “knowledge” means awareness that a circumstance exists or a consequence will occur in the
ordinary course of events.”
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19. Convention on the Prevention and Punishment of the Crime of Genocide 1948

20. “In the present Convention, genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members of the group;

c¢) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

d) Imposing measures intended to prevent births within the group;

e) Forcibly transferring children of the group to another group.”

21. Bantekas llias & Nash Susan, International Criminal Law (London: Cavendish Publishing Limited, 2003), 360



o) 4 ol a5 s Asgminds oY 93 b o5 93 31 Sy, Lol s Calin (Sgine yte sl sl 4B S )5 oyl
Hgdh e Coliar oyl (3855 cergo didyed Sg) 3> 9

ole Ciie g Y-

= s Cliloen 5 gie GpmmeiliS’ )3 00 i st Sliey b (63le Jlasl GG 4y G ple (BT L dab s saY
Coliy £3Lo Jlac oya) 13 45 g (), Spa 03l] (2 31 g SBIST b S5y 4 lino (s Cunl py dolioliol g I3
g Coliz Soine pais 3l ple Cisgw )3 3500 )5 g (29 b o ad Slodio oyl (J8 Wl g
2y o plo Ctnges %03 Ol & 33 en ol |y sy Caliz 9090 &5 Sl (slaten) iy 10T 5 031l 3l
232 ol 2 (BT gyl 31 108 8 ColiS dpgiy Cali (3855 sy Do 41 g Sl U (G3Lo polis e 5 b IS
Silscse (Sasl ]y o2y 385 Ol G o Ceul (g 9050 2 plen Glos

o Cisgw —Y-Y

(2) b () elotiy ;3 &S (lacgion (e, -l dunagss Colis gy 555 sl 5 ol b i coliol g o3 e 35
39 Sipn |y Il Wlgi_ e Yyana 3,5 & St £3]) b cctos wlalST Jlac) 395 Cinlo s &) ok 03yasby
o 3 (S DS el ple b o Jlo ol b bzl JUod 4y Liteme celoaly 315 Jleas) oS3 4y ple b S
ol ) Gy 1) 5 B ly Jend 3855 (sl 093030 &0 Cans (o Jotome (slotaly 1 IS 25T Lol Jlos]
22 ol Bly 5 il e gimn (it ol 5 (IS (Slmtely 42 B S Sl ol 0B b o 03 Cinig 3l
“ 8 B (el s sl S S Olsis 4 09)8 4 o Lino s ) o 032 el gases 4 o)l ols
G b IS (956 ham wlicslainn) il IS )3 (BT g 028 progdle 35 s i 3825 el ey 25
s o] (laien el ISE] VS 53 G clmos,S 51 S

(2195 Sl (Sgino puis 13 (g o =T
“io ey ol (2lad digy 5 02550 )3 1Sl Coles ) s iz gine pats )3 Dl e oKl
Topo Jad il s OLSSye 03yiS Slhlis g Slawslbe 51 (gylows 1> a5 Wb o Cionl bl 5l poado oyl 24
s Sliloe g mie gl 3 7o Jlosl IS5 4 (93906 (Sl Jloas 5 28T e, Je un 09,5 (390
5 lagos &5 Coal (s 5 455 BB Clylas & s SIST @ i (Slinet bl )3 g &lg o 900 S3leo

T e B Gylaie Oy 4y

22. Schabas A. William, Genocide in International Law: The Crime of Crimes (Cambridge University Press, 2000), 219

AY (VYA gl S ol ylasl) Glyeg (e Cin (o] e 1d0n 3 o el e (Ml ey (S 3ot (gylaly S Sl b8 YT
24. Lippman Matthew, Contemporary Criminal Law; Concepts, Cases and Controversies (London: Sage Publication, 2010), 121



@y ()“"““59 JJLOJ Oled b o.)])‘ ;le)J.w: (5§95 LS‘)’ ((uol.i Juald)) pais )‘ dgndo &S Col IJ’] LA@‘ Uy Jl>
~o 0 38yl 101 (sl b o o (e o (530 b Sl 00y sloog)S S5 5 IS (o056 (6l
Sl s koo EAtush o blcsin il 3] 00 ) (slaoliays (s oo <dg3se bk dlandle b syl 3 T5,8

153550 )8 sy 390 S ol (B 4DMS g0 4y 4 3900 (Sl (S s iz 3 ) el

(eMacst (il JISO1) (thaw 859> - ¥-)

390 llalloye bl 5l (B 5 QBIaGBgE> 5| g)lim Sl 3l 5 0392 koo ()25 Malloye B> 53 Il 51 o
oS dab ] siagls o1 s Calin 3856 a5 Gl sl Lo ) 1 (o o505 . &S 5 Coles g iy
Colir (Sl pais 385 lyy A 85 4 S i b (2T yo g bl oo Jaide (slaog)S (6306 (sl A8l
Cilye g Al o gt b e Jas oyl 13 b |y Lols Lab B ol bl adly )5 s B Sawsi
oy )3 o lacgion Jlaeh 10BMmg § (S yuesd & 8105 Job B 1B ol 385 el |y O ) ol
o) s § 2B ¢ ST b b oS St (514565 & Lle losis od)g] o5S Jus Colis lgie 4 03lo oyl Cilisen
oS Ctls a5 4S5 ) ds ol limre Aty b IS5 adls g S L isls Sy 1 15 Voamo Jlosl pysiny iy LIS
A B b Sy8 el o b a0 o 88 BTl o 3lo ) 3 dcgimn Jlacl (S0 S5 (sl S 0008
CE g ad b gy Sl 292 & ol gligS ) Colir oyl Climlo Ay 13,5 o3 1,3 (28 Jus Coliz (59505 55 90
b o |y (slasgion Jlas) i (S 2okt canS y50 5 ols

s Sy gy 3 bl oo a5 Jlais] iy b BT 5 58 olisles Cao 3l (5396 by 0B ol b aillas
528 ol @Bl 15 05 B %y Colin D 6 wmlses 355 1, o £a8y 45 Cal (6ypp0 aSLy atly olST doeyss 4y
5 ) Dol J5B) (Slatin) py b oS (61eiLo yoo sy 6Me &S ol Arblity s o oo dudd e 55 (538 ol
g 5313 31 6355k sl Syl Jlos] iloads (S 09)5 (38 (696 (sl & (S Ll oS Slgy b (o
2l &8 298 0 4i8)S donS dlate 5k 4y pol ) I 112l oo 55 3,90 sl ol jon (01365 g)lad JUil b g 095 )
s ite” 1o a5 o Wle 0D polic gl

3 S D9 s Calir Jlsy ) e 3 pb aaB plionil Wl s Dyt g 4 SBT sy culnle
(il cla b (Gl o py dolilul £ 03lo (yizman 5 dpugi Clilome § e GgeilsiS gl pis pogdle (B
-Boa> 3 (S Aol Olgie a4y . iled)S 0yl  Modl po Sl Cilye 43 dwgii Colins (ol ol & 0By pl dsgi o

=T VYVY) VY ) Beis O\Buiss Ao e Mol g (6588 (Hlasd anliwlunl j3 o it Aoy Dbl g (S s Colin (i uudlypl 0313 K0 Yo
Vo g
26. Cassese Antonio, International Criminal Law, (Oxford University Press, 2008), 137



D8 slwlils 3y90 "pd dx > oloy " b " (Symall  oloy " Colin Gl ol dlpiing) 1l diiog o) oyl 55 L
09 P30 ouls coge a5 (SolaiBl drwgl (slausluw 3)lae 1> o%s 4 Blgi o ulin Cpin aST Cuwl ol axdS )5
(g Sy 9 s jlemall sloylidy & Jlolloyn Boi (oS (sl (B Wiz Al diils 318" 9 oo
ot 5 5 il g eV O 3 8 e lon s & (s K5 13 b o Aol ol ) Ul
osls ganl o1, o psgdo JS 8150 s ) (00 et (105 s ials a1 8 o Sl 5 gm 28
YV.((..\.!&.)

o o G5 (3ol oMy S el s loolBlan 1398 o o & 55 Ml Sasie ] )3 od )
$Swld) (GoLigm 4 (g e dged lgie 4 landly (o i Slixe 4 s Colins Jlgy paic pwd )
G5 > & lals ol 51 gl 0,8 o)lal (g jgty ddlate 3 sl Cunlnly olpayl " il S
Colir g 235 s 5> CSlie ay 050)) ] )3 (lituog SalyyS 5 Sblae il Sglonuus g juelists slayli,
Comd (2lopcer B3l 3 dwgh] 385 2 (o SLwodld JYusal )5 51 (g o805 (G5 dunid 2392 00 ot i pia e
G L sy 1l Ol ke 5 3y et (ol dad Sl Wl o ks 5 S olsis 4 b, Cilss 4
e 5 o8ly byl el Y dol s (655 dolislil (V) ¥ o3le o [ ols ] b Loyis penis (gl b &y bogy yo
dab s b Gl osi 3] (V) F 63l 5L5 3590 gudly Hluws Juad Ul 48 53,5 jascine b Canl ailsdon dnlgs
"By i Ol & o b 6315 (oasd s e 038 S i b S o9

iyl &y o e Oy ystie oigy (sly 53 g oo & Olgicse |y old pl (a8 s 3l oo S
Oby 2 & 39 Dliwg Cpo Chagd 3l g (noSip 9 (g JBI ek bl g 5lpw So GhsS 2900 e baope
oSy I3l s wae bl oSy adlate ) 1Sy ols3,) 13 a4 ilgtune (salanlgds (1AAY-1RRD) twgy St
poSome  Sin Calin g 4 i ade Colis 4 ICTY oBals )3 o) 03,3 (aliws blebine) lanpoyse 33l g l3l 5 B
Sl 13905 Vil 45555 35 (gl )3 1y dpwgs iz slyal pas e o5l 3,3 05,5 13y s plegl 3l Bl e
~ oo i " I3y s Calin Cljlone 5 aie psilesS” piw 5 p35 Slse Bl (ol o b anliaolul ¥ o3Le 51 (1) 5 (V)
S S b u.lS b dad L &S Jlasl 51 Sy lare a1y o1y Jud cdoliwliol ¥ 03lo 5l p50 Ay ot 0yd &S yobo

Sy Y 3ab 35 Aol 398 e m o ysd 129 Pl (29,5 i Ol 4 o b (6315 oagh <o 09)S

27. Schabas A. William, Genocide in International Law: The Crime of Crimes (Cambridge University Press, 2000), 227

28. International Criminal Tribunal for the former Yugoslavia (ICTY)

29. Dusko Sikirica

30. Keraterm camp

31. The Prosecutor v. Dusko Sikirica, Damir Dosen and Dragan Kolundzija, Case No. 1T-95-8-S, Trial Chamber (13 November
2001), para.59

32. Goran Jelisi¢



(Lol 1) o Mas] 1ad ) 555 oyl & NS oo iy e (23985 3] o 215 plosl i Iy _olg s 385
oIS 23596 1B i gs el oyl b - Mhausl ) 500105 dsnis sl 005 4GS (L1351 by (ytne duaB
(Orino 2B Cplse (o IS @7 0,8 sl onlizal (g8 oty Ol 4 enda b 8305 simgb oile 08 S g b
9503 s & 143l o g Colix gy 05) Sl 3 (lamean b (el 2aB) gl pie Slina & wisly ol
25 )8 ol s ol 3 B sy 5 3190 Sl 5 e 32 b S 30 0l S

(ol dud il 130 ol ) diluo o593 ~YY

S5 (29« Slapia (polid 53 Blhae (65 e 9 S5 Cow i de 39290 (S 93 Oloo b sl (M 53 0l
ol 1.5 b s (S o501 &y Wlgiso 48 3o Sl 15y O a8y S s Ly s o503 ) e Sl
ol Cund 35290 i )3 (ol ad i dnlds &S lbosigy 13 oiag 4|y (9 s Colir 38 gl 55 )50
aliles b oagh (clngiluSl 15ko) ygmma sl g 4sdbislojl (slbotisy 15 48 Canl 3l 250 oo i 3550 ke
o Spo oS &y Jisgs o oSl ioplls g oy il o] Jas 6580 5 LSSy )iy (63016 andlyclojl
g ) adbilesl SLlal L olyon § Sl 35 Llana lge ol )3 1y o 5 2 Joine cild (Do o
Vi.:; u"i’ 0ol Lad (gl (688 (G 8 (lgis &

4y 4SLy 3o 355 B LS5y oalos & Cama |y ol B izl 3l i 40 i (i o503 oyl axd)
b s pSmaoncl (sl o 5l S0y0 i g 00l )03 Glo & el o0 45 50 i (S S 13 S 285 5 o0l
5 i 51 o i3 s &y ke e yasedio |y 0 luss] )3 lsme Epriapdh 4 Cnl py (g3le lilae el
3 (AU By (e (go3l)) Olgie o (DD 53 (53926 duad Il 51 (s prndin 188" ol oy Bg (o]
o il B 205105 & ppnizas 130 ylyy b (630)) i b1y O &S ol b pogis 5| Sgdme s il
piie (1% us dine) 9 (63,8 Jlosl) 4By> @ryo alall § (05 pais 93 WlSe> LSl cpl 0pS (0 a5 2y ey
Lal pll g e (w iles oS (s )3 el D3y s Colir 4y pla8) )3 0SSy 185 5 ol el 2 LS
2 e el ol g OLSSye 390 )3 900 bais ladsgio 9 Vb maw OLSSye 3,90 3 Olgien |y "9l ol
o3l L ol 1B (el)3 395 s Y cysly g S0 1) sl 0S5 (438 sl ()55 o 31 T

33. The Prosecutor v. Goran Jelisi¢, Case No. (ICTY) IT-95-10-A, Trial Chamber (5 July 2001), para.45: “Article 4, paragraphs
(2) and (3) of the Statute largely reflect Articles 1l and 111 of the Convention on the Prevention and Punishment of the Crime of
Genocide. As has been seen, Article 4 (2) of the Statute defines genocide to mean any of certain “acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group, as such”. The Statute itself defines the intent required:
the intent to accomplish certain specified types of destruction. This intent has been referred to as, for example, special intent,
specific intent, dolus specialis, particular intent and genocidal intent. The Appeals Chamber will use the term “specific intent” to
describe the intent to destroy in whole or in part, a national, ethnical, racial or religious group, as such.”

34. Verdirame G, “The Genocide Definition in the Jurisprudence of Ad Hoc Tribunals”, International & Comparative Law
Quarterly, 49, 3 (2000), 578-598
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35. Ambos Kai (2009), “What does ‘intent to destroy’ in genocide mean?”, International Review of the Red Cross, 91, 876
(2009), 833-858

36. Goldsmith Katherine, “The Issue of Intent in Genocide Convention and Its Effect on the Prevention and Punishment of the
crime of Genocide: Toward a Knowledge-Based Approach”, Genocide Studies and Prevention: An International Journal, 5, 3
(2010), 237-257

37. Radislav Krsti¢

38. The Prosecutor v. Radislav Krsti¢, 1T-98-33-T, Trial Chamber of the ICTY, (2 August 2001), para.580: “The Trial Chamber
is aware that it must interpret the Convention with due regard for the principle of nullum crimen sine lege. It therefore recognizes
that, despite recent developments, customary international law limits the definition of genocide to those acts seeking the physical
or biological destruction of all or part of the group. Hence. An enterprise attacking only the cultural or sociological characteristics
of a human group in order to annihilate these elements which give to that group its own identity distinct from the rest of the
community would not fall under the definition of genocide. The Trial Chamber however points out that where there is physical or
biological destruction there are often simultaneous attacks on the cultural and religious property and symbols of the targeted
group as well, attacks which may legitimately be considered as evidence of an intent to physically destroy the group. In this case,
the Trial Chamber will thus take into account as evidence of intent to destroy the group the deliberate destruction of mosques and
houses belonging to members of the group.”
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39. The Prosecutor v. Radislav Krsti¢, 1T-98-33-A, Appeals Chamber of the ICTY (19 April 2004), para.134: “As has been
demonstrated, all that the evidence can establish is that Krstic was aware of the intent to commit genocide on the part of some
members of the VRS Main Staff, and with that knowledge, he did nothing to prevent the use of Drina Corps personnel and
resources to facilitate those killings. This knowledge on his part alone cannot support an inference of genocidal intent. Genocide
is one of worst crimes known to humankind, and its gravity is reflected in the stringent requirement of specific intent.
Convictions for genocide can be entered only where that intent has been unequivocally established. There was a demonstrable
failure by the Trial chamber to supply adequate proof that Radislav Kristic possessed the genocidal intent. Krstic, therefor, is not
guilty of genocide as a principal perpetrator.”

40. Ibid, para.140: “Kristic’s responsibility is accurately characterizied as aiding and abetting genocide under Article 7(1) of the
Statute, not as complicity in genocide under Article 4(3)(e). The charge of complicity was also alleged in the indictment, as
Count 2. The Trial Chamber did not enter a convition on this count, concluding that Radislav Krstic’s responsibility was that of a
principal perpetrator.”

41. Joint Criminal Enterprise

42. International Criminal Tribunal for Rwanda (ICTR)

43. Jean Paul Akayesu
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44. The Prosecutor v. Jean Paul Akayesu, Case No. ICTR-96-4-T, Trial Chamber (2 September 1998), para.674
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50. The Prosecutor v. Athanase Seromba, Case No. ICTR-2001-66-1, Trial Chamber (13 December 2006), paras. 370-372:
“Furthermore, the Chamber finds that Accused Athanase Seromba had knowledge of the widespread and systematic nature of the
attack and the underlying discrimination committed against the Tutsi refugees was part of that attack. Accordingly, the Chamber
considers that it has been proved beyond reasonable doubt that Accused Athanase Seromba committed a crime against humanity
(extermination), as alleged in Count 4 of the Indictment. For the reasons set out in this Judgment, the Chamber unanimously
findsas follows: Count 1: Genocide; GUILTY. Count2; DISMISSED. Count 3: Conspiracy to commit genocide; NOT GUILTY.
Count 4: Crimes against humanity (extermination); GUILTY.”

51. The Prosecutor v. Athenase Seromba, Case No. ICTR-2001-66-A, Appeals Chamber (12 March 2008), para.171: “On the
basis of these underlying factual findings, the Appeals Chamber finds that Athanase Seromba approved and embraced as his own
the decision of Kayishema, Ndahimana, Kanyarukiga, Habarugira, and other persons to destroy the church in order to kill the
Tutsi refugees. It is irrelevant that Athanase Seromba did not personally drive the bulldozer that destroyed the church. What is
important is that Athanase Seromba fully exercised his influence over the bulldozer driver who, as the Trial Chamber’s findings
demonstrate, accepted Athanase Seromba as the only authority, and whose directions he followed. The Appeals Chamber finds,
Judge Liu dissenting, that Athanase Seromba’s acts, which cannot be adequately described by any other mode of liability
pursuant to Article 6(1) of the Statute than “committing”, indeed were as much as an integral part of the crime of genocide as the
killings of the Tutsi refugees. Athanase Seromba was not merely an aider and abetter but became a principal perpetrator in the
crime itself.”
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Prosecutor v. Jean Kambanda, 1998: para.44: “The crimes were committed during the time when Jean Kambanda was Prime
Minister and he and his government were responsible for maintenance of peace and security. Jean Kambanda abused his
authority and the trust of the civilian population. He personally participated in the genocide by distributing arms, making
incendiary speeches and presiding over cabinet and other meetings where the massacres were planned and discussed. He failed to
take necessary and reasonable measures to prevent his subordinates from committing crimes against the population. Abuse of
positions of authority or trust is generally considered an aggravating factor.”
53. Weigend T, “Intent, Mistake of Law and Co-perpetration in the Lubanga decision on confirmation of charges”, Journal of
International Criminal Justice, 6, 3 (2008), 471-487
54. Bassiouni M. Cherif (2014), Introduction to International Criminal Law, (Boston: Martinus Nijhoff Publishers, 2014), 154
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See: United Nations, Office of the Secretary-General, “Report of the Secretary-General on the Implementation of the Five-Point
Action Plan and the Activities of the special Advisor of the Secretary-General on the Prevention of Genocide”, Annual Report of
the United Nations Hig Commissioner for Human, New York, 2008, para.22: “Nevertheless, since 1994, in various situations
stretching across all continents, millions of people have been killed, severely injured or forced from their homes under
circumstances including war crimes, ethnic cleansing and crimes against humanity, as well as allegation of genocide. Indicators
that these crimes or acts were imminent were ignored, or given inadequate or late responses. As in the case of Rwanda,
prevention was not given sufficient priority. A strategic contribution by the Special Adviser could involve ensuring that risks of
large-scale violence are understood and given due priority.”
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